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SHANA EPSTEIN, VENTURA WATER GENERAL MANAGER

Subject:

SANTA CLARA RIVER ESTUARY SETTLEMENT AGREEMENT

RECOMMENDA TION
Approve memorandum of settlement and direct City Manager to prepare and execute a
Final Settlement Agreement and Consent Decree in SUbstantial conformance with the
Memorandum of Settlement for the Santa Clara River Estuary.

PREVIOUS COUNCIL ACTION
April 27,2009 - Approved a professional services agreement with Carollo Engineers to
conduct the Ventura Water Reclamation Facility's (VWRF) Special Studies for the Santa
Clara River Estuary (Estuary), to be completed over three years, as required by the
Wastewater Discharge Permit.

SUMMARY
After years of environmental challenges and controversy, Ventura stands at a
crossroads over the issue of continued discharge of tertiary treated wastewater into the
Santa Clara River Estuary. As a result of a lawsuit and administrative appeal of our
State discharge permit, the City Council must choose whether to enter into a
comprehensive long-term settlement that commits to eventually remove between 501000/0 of the discharge or continue to assert our legal and administrative case for
ongoing discharge into the Estuary.
Today, the City's sole wastewater treatment facility, located near the Ventura Harbor,
cleans to tertiary treatment standards between 7-9 million gallons of water every day
before releasing it into wildlife ponds and then to the Estuary. There has been a longstanding debate among stakeholders, including environmental groups, wildlife
conservation groups, and state and federal regulatory agencies, about this highly

1

Administrative Report
December 7, 2011
Page 2
treated water's impact on the sensitive ecology of the Estuary. Based on their particular
concerns for the long-term health of the Estuary, Heal the. Bay and Wishtoyo
Foundation's Ventura Coastkeeper Program pursued administrative challenges and
legal actions to compel the City to discontinue releasing water to the Estuary.
To resolve these challenges and actions, the City entered into a preliminary
Memorandum of Settlement (Attachment A) with Heal the Bay and Ventura
Coastkeeper last August. The settlement sets a goal to reduce, by 2025, the amount of
water entering the Estuary by 50-1000/0 by diverting it to other uses. At the same time,
however, the settlement obligates the City to reduce discharges to the Estuary only by
that amount approved and permitted by state and federal regulatory agencies with
jurisdiction over discharges, the Estuary, and the species and habitats it provides.
Innovative in its approach, the settlement outlines a defined process and time frames to
determine how the diversion goal will be accomplished. While the project costs will not
be known until the diversion infrastructure project(s) are selected, the settlement
agreement caps the potential infrastructure expenses at $55 million. An extensive
public outreach effort has been conducted, and will be ongoing, to inform Ventura Water
customers about the environmental and financial benefits and impacts of the settlement.

DISCUSSION

The City's permit to discharge water treated to tertiary standards by the Ventura Water
Reclamation Facility to the Estuary is granted by the Los Angeles Regional Water
Quality Control Board. During the permit re-issuance process in 2008, stakeholders
continued to debate whether the treated water is harmful to, or supportive of the
sensitive Estuary habitat. In its current condition, the Estuary, including the tertiary
treated water discharged to the Estuary, is home to a substantial number of shoreline
and wetland invertebrate, fish, avian and terrestrial species, including the Tidewater
Goby, Southern California Steel head and the Western Snowy Plover, which species
and their habitats are protected by the Federal Endangered Species Act, and the
California Least Tern, which is protected by the Federal and State Endangered Species
Acts.

Estuary Special Studies

To provide more scientifically-based answers regarding environmental effects of water
discharged to the Estuary, the Regional Board required the City to conduct special
studies with stakeholder input and overview. The City hired the consulting team of
Carollo Engineers and Stillwater Sciences to perform the studies, which included an
Estuary Subwatershed Study; a Phase 1 Recycled Water Market Study; and a
Treatment Wetlands Feasibility Study. These 3 studies have now been completed and
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submitted to the Regional Board, and a series of five stakeholder workshops were held
from 2009 to February 2011 to evaluate study methods and the results.
The Amended Final Report of the Estuary Subwatershed Study concludes that the
current flows to the wildlife ponds and then to the Estuary provide better receiving water
wildlife-related conditions and fuller realization of beneficial uses relative to those
expected under a zero-discharge scenario.
Fuller realization of wildlife related
beneficial uses occurs with current levels of tertiary treated discharge (as compared to
the absence of discharge) because, for example, the current discharge provides more
critical habitat for Tidewater Goby and Southern California Steel head in the Estuary,
and provides all the breeding and foraging habitat in the wildlife ponds for a number of
sensitive wildlife species, including the Snowy Plover and California Least Tern, none of
which would be present under a zero-discharge scenario.
At the same time, however, the Amended Final Report of the Estuary Subwatershed
Study concludes that an appreciable reduction in discharge to the Estuary, at least
during dry-season closed-mouth conditions, would likely further improve and/or optimize
wildlife related beneficial uses in the Estuary and its watershed, provided that the
reduced discharge scenario incorporates additional treatment of discharges to reduce
nutrients. Such a reduced discharge alternative would likely improve Estuary wildliferelated conditions and beneficial uses, for example, reducing certain periods of low
dissolved oxygen in localized areas of the Estuary, as well as the frequency and
duration of algal blooms within the Estuary, which together may benefit Steelhead oversummering in, and least Tern foraging within the Estuary.
Despite the fact that a robust and transparent stakeholder process was implemented in
preparing the reports, including the Amended Final Report of the Estuary Subwatershed
Study, not all stakeholders concur with the conclusions reached in the reports. By way
of example, the National Marine Fisheries Service (the Federal Regulatory Agency with
the duty and jurisdiction to protect the Steel head) has indicated in comments that it
continues to have serious concerns about adverse impacts to federally protected
aquatic species and critical habitat that are likely to result from reductions in tertiary
treated flows delivered to the Estuary. On the other hand, Heal the Bay and Ventura
Coastkeeper continue to refute that discharge of some tertiary treated flow to the wildlife
ponds and then the Estuary provides better wildlife related conditions and a fuller
realization of beneficial uses within the Estuary and its watershed. As a result, the
stakeholder debate over the ecological benefits of tertiary treated flows discharged to
the Estuary, and associated administrative and legal challenges to those discharges
and the permits allowing them, will inevitably continue indefinitely absent a progressive
approach to proactively resolving the issues in dispute.
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Agreement

The settlement is progressive in its approach in that all parties have agreed to;
41
18

\II

18

•

pursue a common goal for discharge reductions and diversions;
use the best available science to determine the appropriate discharge reduction
and diversion volumes;
respect the legal authority of all state and federal agencies with the duty and
jurisdiction to permit discharges and diversions, and related impacts on state
and federally protected species;
support and implement identified process steps by defined milestone dates to
determine how to: accomplish the common goal, determine ecologically
appropriate discharge reductions and diversions, obtain necessary permits and
conduct environmental review as necessary to implement those discharge
reductions and diversions, and build necessary infrastructure project(s) for that
purpose when identified; and
all without engaging in further or additional administrative or legal challenges to
the City's discharges or discharge permits.

The scientific analysis, or the best available science, will be provided by additional
Phase 2 and Phase 3 Special Studies, preliminarily identified in a Memorandum of
Recommendations submitted to the Regional Board with the Final Amended Estuary
Subwatershed Report, to determine how much tertiary treated water should be diverted,
how much can or should continue to be released into the Estuary, and what types of
diversion projects (e.g., diversions to urban irrigation, agricultural irrigation, groundwater
recharge, or treatment wetlands) are feasible to implement.
Working Together

Collaboration is a critical element to arrive at the most responsible solution for the
future. As a part of the settlement, all three parties have agreed to establish a close
and integrated working relationship to move forward together for protection of the
Estuary. Resource protection agencies, including the National Marine Fisheries
Service, the U.S. Fish and Wildlife Service and the California Department of Fish and
Game, as well as the Regional Water Quality Control Board, will continue to provide
oversight and direction throughout their permitting processes. Local stakeholders, such
as neighboring water purveyors and environmental organizations, will also continue to
add their perspectives. In their role as environmental and financial stewards, Ventura
Water customers have a responsibility to become informed and participate. As a major
investment in our community's water future, the decisions made along the path must
reflect the values of our community.
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Expanded Water Recycling
In addition to protecting our natural environment, this settlement provides another
important benefit by prioritizing expansion of the community's use of the readilyavailable water generated daily by the Ventura Water Reclamation Facility. Currently
about 3%) of this reclaimed water is used to irrigate nearby golf courses, Marina Park
and commercial landscaping. Between 40-60% of our potable water, withdrawn from
the Ventura River and groundwater aquifers and treated to high drinking water
standards, is used for landscape irrigation. By prioritizing the substitution of reclaimed
water for this potable water, water supply is conserved and more water remains in the
natural environment where it will also be available to the human population during times
of drought or other restrictions. Some of the other expanded reuses to be investigated
include agriculture irrigation, groundwater recharge, or groundwater injection to combat
seawater intrusion into our local aquifers.
By using reclaimed water more widely, Ventura can delay or even avoid having to
develop expensive new water supply sources, such as desalination or importing State
water from Northern California. Integrated water management will help position Ventura
as a leader and create a more sustainable water future for our community.

CITIZEN ADVISORY GROUP REVIEW

Not applicable.

PUBLIC COMMUNICATIONS I PUBLIC ENGAGEMENT

An extensive public outreach effort has been conducted since August (Attachment B) to
inform our customers about the settlement. On November 10, a Town Hall Meeting was
attended by nearly 50 residents and interested parties following an advertising and
promotional campaign to publicize the event. The meeting included a 10-minute
overview video; opening remarks from Deputy Mayor Mike Tracy, Kirsten James from
Heal the Bay and Mati Waiya from Wishtoyo Foundation's Ventura Coastkeeper
Program; a presentation of the settlement details; and a question and answer session.
Media efforts include newspaper articles in the Ventura County Star and the Ventura
Breeze, frequent postings on Ventura Water's Facebook and Twitter, articles in Ventura
Water's new E-Newsletter, Pipeline, E-Mail Blasts and updated postings on the City's
website. The video titled "Ventura Water's Future", produced in cooperation with our
partners, is available on Ventura Water's YouTube Channel, the City's website and
CAPS-TV, Channel 15 and is intended to offer an on-demand explanation of the
reasons for and the details of the settlement. In addition, staff has also presented
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information at community meetings and will continue to do so as requested throughout
the engagement process.
FISCAL IMPACTS
By terms of the settlement, the total project's cost is capped at $55 million, increased as
necessary to reflect inflation (as determined by the Engineering Record News
Construction Cost Index), which could potentially cost an average household
approximately $3.50 per month until 2055. Options to fund this program will be
evaluated by the nine-member citizen Cost of Service and Rate Design Advisory
Committee within the next few months. Exact costs are not yet known and will
ultimately be determined by diversion approach(es) selected through the process.
However, grant funding will be aggressively pursued, and expenses long-term may also
be offset from revenue generated by reclaimed water sales, particularly as water
supplies become more limited and therefore more valuable.
ALTERNATIVES
The Council could choose to not approve the settlement. Given the hefty cost and
complexity of the proposed commitments over the next decade, the City could choose
to defend its continued discharge into the estuary. This alternative will result in the
resumption of Heal the Bay's pending administrative challenge to the City's discharge
permit, and of Ventura Coastkeeper's pending lawsuit challenging discharges to the
Estuary for violating the Clean Water Act. This alternative is also extremely likely to
result in the filing of new litigation against the City for improper discharges and/or
discharge permits. Continuing current litigation and filing of future litigation will expose
the City to substantial costs of defense, including legal and expert consulting fees.
In addition, absent a settlement (and while administrative and judicial litigation is
pending against the City), the City must consider what action the Regional Board will
take with respect to the City's NPDES Permit governing City discharges to the Estuary.
The Regional Board might allow the City to continue to discharge under its existing
NPDES Permit and conditions, which in turn would allow the City at perhaps as much
as 2 years or more to conduct additional environmental and infrastructure studies, and
to further engage Ventura Water customers more fully in the discussion to evaluate
options and potential costs. However, absent a settlement, the Regional Board is more
likely to act on its own authority between now and 2013 to change current NPDES
Permit conditions governing discharge. Regional Board changes to the NPDES Permit
could include new requirements to eliminate discharges to the Estuary, either fully or on
a phased basis, on a timeline unilaterally determined by the Regional Board. If the
Regional Board should act to change the NPDES Permit to require elimination of
discharges to the Estuary on a more expedited timeline than the schedule established
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by the Memorandum of Settlement, the City would expect to incur substantial legal,
consulting and staff costs to defend current NPDES Permit conditions, current
discharge practices, the proposed Memorandum of Settlement schedule, in addition to
substantial costs for designing, permitting and building infrastructure (that is not
currently even fully planned) in order to divert discharges. In addition, the City might
face substantial defense costs and penalties if it is unable to comply with any new
Regional Board NPDES Permit requirements.
While successful legal and administrative defense of the City's continued practices is
problematic, there are arguments for making that case. It may be argued that as a
matter of principle, the City should continue to oppose efforts to curb what has up to
now been a lawful practice sanctioned by available scientific evidence, costeffectiveness and regulatory approvals. It may be argued that a vigorous defense buys
time for a variety of possible alternative outcomes in the future (due to changes in State
or Federal legislation; leverage for different terms of settlement; changes in the legal
landscape that might improve our prospects; etc.) The short-term costs of mounting
such a defense are much less than the long-term potential costs of the proposed
settlement.
However, there are additional downside risks to that strategy as well. Just as external
changes in the legislative and legal landscape might prove more favorable for the City's
practices in the future, the opposite might prove true. It is simply impossible to predict
the prospects for ever again coming to a satisfactory conclusion, let alone a more
favorable one.
Another alternative is that the Council could delay approval, but under the Memorandum
of Settlement, extending the City public process beyond 120 days requires agreement
of Heal the Bay and Ventura Coastkeeper. While such agreement is unlikely, the
potential for other resolutions is possible. A delay could allow time to conduct more
public outreach and solicit community input. The delay will expose the City to additional
costs. Again, the Regional Board may choose to act instead and change the discharge
permit requirements with potentially negative consequences.

Prepar d by Dan Pfeifer, Wastewater Utility Manager
For

pstein, General Manager
entura Water
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Reviewed as to fiscal impacts

Ja
a
Chief Financial Officer
FORWA OED TO THE CITY COUNCIL

OfTice of the City Manager

ATTACHMENTS
A

Confidential Federal Rule of Evidence 408 Communication - Memorandum of
Agreement Regarding Settlement Terms

B

Santa Clara River Estuary Settlement Public Outreach
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MEMORANDUM OF AGREEMENT REGARDING SETTLEMENT TERMS
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ATTACHMENT B

SANTA CLARA RIVER ESTUARY SETTLEMENT
CIVIC ENGAGEMENT

Avenue

Date
1/17
12/7

12/2
11/22

11/20
11/14

Pierpont Community
Council Presentation
Downtown Ventura
Organization and Westside
Community Council
Presentations
"Ventura Water" Article
"Community Turns Out to
Learn, Discuss Future of
Ventura Water" Article
"Ventura Water's Future"
Video
"Santa Clara River Estuary
plan laid out" Article

11/11

Town Hall Meeting Pictures

11/11

"Water reuse drives debate"
Article
Estuary Town Hall Meeting
"Town Hall Meeting Nov.10
Addresses Water Future"
Article
Town Hall Meeting Event
Repost; Community
Meeting
GM Invitation to Attend
Town Hall
"Ventura Water's Future"
Video
"At what price do we protect
water" Guest Editorial Rick
Cole
GM Invitation to Attend
Town Hall Meeting
"Ventura Water's Future"
Video Presentation

11/10
11/9

11/9

11/8
11/8
11/6

11/3
11/3

11/2
11/2

Town Hall Invitation Letters
From GM
Attend Town Hall Meeting
Press Release

Reach

Shana Epstein, General Manager
Shana Epstein, General Manager

Ventu ra Breeze
Ventura Water's E-Newsletter,
Pipeline (Vol. 1, Issue 3), Ventura
Water Facebook, Twitter
CAPS-TV, Channel 15 (airing 14x
weekly)
Ventura County Star web article
"Water reuse drives debate", link
posted on Ventura Water
Facebook, Twitter
Posted on Ventura Water
Facebook, Twitter
Ventura County Star

11,000
2,450

City Hall
Whisenhunt Communications ENewsletter, News Flash

50 attendance
400

Facebook, Twitter via City website

FB: 251

Ventura Water's E-Blast, Ventura
Water Facebook, Twitter
Posted on City website

2,450 customers;
FB 211
YTD 250+ views

Ventura County Star

20,369

Ventura Water's E-Blast, Ventura
Water Facebook, Twitter
First Posted on Ventura Water
Facebook, Twitter, Ventura Water
YouTube Channel
Personal Letters

2,450 customers;
FB 124

City website

22,000 (ongoing)
FB 183

FB 205
20,369

85 key
stakeholders
600
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11/2
11/2
11/2,4,
5,9
10/31

10/3011/10
10/28

10/19
1'0/15
9/30
9/1311/15
9/8

9/7

8/29

8/19

8/18
8/18

Attend Town Hall Meeting
Advertisement
"Town Hall Meeting" Article
Attend Town Hall Meeting
Advertisement
"At What Price Do We
Protect Our Water" City
Manager Rick Cole's Blog
Ventura Water Town Hall
Meeting Advertisement
"Community Invited to
Attend Santa Clara River
Estuary Settlement Town
Hall Meeting, November
10" Article
"Protecting Ventura's Water
Future" Article
Town Hall Meeting
Calendar Event Posted
"Santa Clara River Estuary
Settlement" Article
Attend Town Hall Meeting
Advertisement
Midtown Ventura
Community Council
Presentation
"Ventura water and public
interest groups protect
estuary with settlement"
Article
"Ventura accord will
conserve a precious
resource" Editorial
"Collaboration to Protect
Santa Clara River Estuary"
Article
Radio Coverage of
Announcement
"Ventura reaches discharge
water deal" Article
.,

8/18

8/17

8/17

"Fresh Start in Ventura"
Heal the Bay President
Mark Gold's Blog
Settlement FAQs,
Information, Legal
Summary
Settlement Announcement
Press Release

Ventura Breeze

11,000

Ventura Breeze
Ventura County Star

11,000
20,369 each date

CM Blog

650

Facebook Ad

27,430

City of Ventura's E-Newsletter,
Achieving the Vision

4,982

Ventura Water's E-Newsletter,
Pipeline (Vol. 1, Issue 2)
City website, Ventura Water
Face book, Twitter
Ventura Water's E-Newsletter,
Pipeline (Vol. 1, Issue 1)
Ventura Chamber of Commerce
HomepaQe Web Banner
Shana Epstein, General Manager

2,000 customers
Web 600; FB 251
2,000 customers
2,000
20 attendance

Ventura Breeze, link posted on
Ventura Water Facebook, Twitter

Breeze 11,000;
FB 370

Ventura County Star, link posted
on Ventura Water Facebook,
Twitter
City of Ventura's E-Newsletter,
Achieving the Vision

Star 20,369; FB
256
4,982

KVTA Radio

4,000

Ventura County Star, link posted
on Ventura Water Facebook,
Twitter
Web, link posted on Ventura
Water Facebook, Twitter

Star 20,369; FB
182

www.cityofventura.net/water/rivers

600+ visits
(ongoing)

City website, Ventura Water
Facebook, Twitter

250; FB 154

FB 158
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