AGENDA ITEM
9M
Date: July 28, 2022
Council Meeting Date: August 1, 2022

TO:

Honorable Mayor and City Council

FROM:

Andy Heglund, City Attorney
Meredith Hart, Economic Development Manager

SUBJECT: Main Street Moves Permit Indemnity
SUMMARY
Main Street Moves is the outdoor business expansion program that the City and
Downtown Ventura Partners/Organization (DVO) established in response to the COVID
pandemic. Given the program’s success, the City Council has authorized the issuance
of a new Temporary Business Expansion Special Use Permit to DVO through June 30,
2024 to allow the City time to fully vet a potential permanent closure of the Main Street
Moves area. In negotiating that permit, DVO has requested that the City Council revise
the permit’s indemnity language as described in this report.
RECOMMENDATION
Authorize the City Manager and City Attorney to modify the Main Street Moves Temporary
Business Expansion Special Use Permit indemnity language to shift potential liability for
the City’s negligence and wrongful misconduct to the City.
DISCUSSION/ANALYSIS
Main Street Moves (MSM), created in partnership with DVO and the City, allows
businesses fronting Main Street (from Fir Street to Figueroa Street) and California Street
(from Main Street to Santa Clara Street) to use the public right-of-way for outdoor dining
and retail sales in a safe environment.
Originally, the City tied MSM permits to Emergency Orders, which Council continued for
three-month time periods throughout the pandemic. A longer, temporary permit, which
would continue until June 30, 2024, was authorized by the City Council on April 11, 2022.
As City staff and DVO worked over the past months to finalize the permit terms, DVO
expressed concerns about the extent of the liability it was being asked to accept,
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especially given the longer duration of the permit term. DVO sent the City Attorney the
attached letter asking the City Council to consider accepting some of the potential liability
for the City’s own negligence or wrongful misconduct. Despite this being a reasonable
request given the circumstances, the City Attorney did not believe that he had the
authority to bind the City to that additional potential liability and insisted that this proposed
change would need to be approved by the City Council.
The Indemnity Provision
The City’s standard indemnity provision for special event permits (including the MSM
emergency permit issued in response to COVID) requires the permittee to essentially
protect the City from all potential liability for injuries that occur as a result of the
Permittee’s event. In the case of MSM, this would mean that if someone fell in a tree well
on Main Street during the closure, DVO would be obligated to defend the City even if the
injury was the result of the City’s negligence in maintaining the tree well.
DVO is willing to protect the City for all claims that result from MSM but is requesting that
that blanket protection not include injuries resulting from the City’s negligence or willful
misconduct. This request is reasonable, but it does mean that the City will be accepting
an additional level of potential liability.
If the City Council approves the requested revision, it is likely that litigation could be
needed to determine whether a particular injury were caused by the City’s
negligence/willful misconduct or not in order to know whether the City of DVO will be
responsible. For example, in the tree well scenario, the City and DVO might disagree on
whether the City’s maintenance of the tree well caused the injury or whether the injury
occurred in a tree well that was not negligently maintained by the City. A court might
need to determine whether the City or DVO is required to cover any injuries from the fall
under the terms of the permit’s indemnity language if the revision is made.
To summarize, if City Council approves DVO’s request,
1. The City will be responsible for its own negligence and wrongful misconduct
at Main Street Moves; and
2. Litigation could be required to determine whether the City or DVO should
pay for an injury, even if the injured person were a visitor of Main Street
Moves.

The revision could result in significant liability to the City above the
liability the City has traditionally carried downtown because MSM
attracts many more visitors to the area than normal.
Despite this, the City Council may wish to accept that risk given its partnership with DVO
and the benefits MSM brings to the community and downtown in particular.
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If the City Council authorizes the change, staff will finalize the Temporary Business
Expansion Special Use Permit through June 30, 2024, as soon as possible.
FINANCIAL IMPACT
The decision before the City Council has no immediate financial impact. But the
revision could result in significant financial impacts should the City’s negligence or
wrongful misconduct result in an injury at MSM, which will bring increased usage of the
downtown area creating a greater potential for City liability.
ALTERNATIVES
Require DVO to fully protect the City from any liability at MSM even if the liability is
caused by the City’s negligence or wrongful misconduct.

Prepared by:

Andy Heglund, City Attorney
Meredith Hart, Economic Development Manager

ATTACHMENTS:
A. DVP Letter to City Attorney

July 22, 2022
Andy Heglund, City Attorney
City of San Buenaventura
501 Poli Street
Ventura, CA 93001
RE: Main Street Moves Temporary Business Expansion Special Event Permit
Dear Andy,
Pursuant to our recent discussions regarding the terms of the new Tempoary Business Expansion Special
Use Permit (MSM), Downtown Ventura Organization (DVO) respectfully requests that the City Council
consider our proposal to amend the permit such that DVO no longer assumes “all” liability for the event.
Instead, we propose that DVO be liable for its negligence and the City assume some level of responsibility
for issues that are within its control.
The previous permits for Main Street Moves were in effect during the pandemic under the umbrella of
the Emergency Order and only extended for a few months at a time given the uncertainties of this period.
The new SUP is for two years and is likely to extend past the expiration of the Emergency Order. This
longer period represents an extended public/private partnership between the City and DVO and we
believe the proposed approach is therefore fair and reasonable.
In layman’s terms, our concern is what we refer to as the “tree well” or “sidewalk” issue. As currently
written, if someone trips in an uncovered tree well or a lifted sidewalk, DVO is completely responsible for
any injuries and claims. But as a small nonprofit, DVO is not in a position to purchase new city-approved
grates for the tree wells or repair sidewalks to mitigate these hazards. DVO would still be obligated to
alert the City of any potential hazards it is aware of. We defer to your office to develop appropriate
language for such a contributory negligence provision that is acceptable to the City.
We truly appreciate your assistance with this and for our on-going partnership with the City.
Respectfully,

David S. Armstrong
President

DowntownVentura.org

Kevin M. Clerici
Executive Director

420 E. Santa Clara St. Ventura 93001

Tel: 805-302-1660

