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AGENDA ITEM 8
PUBLIC COMMUNICATIONS

8.

Tracy Oehler
From:

Sent:
To:

Subject:

Kirsten Meeker •
Friday, January 8, 2021 4:21 PM
City Clerk
-EXT- heritage rose garden

I respectfu_lly disagree with the decision to destroy the rose garden.
Roses are hardy and drought resistant plants, and are easy to maintain and propagate. They offer a lot of
enjoyment and beauty and tend not to be messed with since they have thorns.
I occasionally think about the history of gardening in Ventura and how the poinsettia used to be promoted as
the city flower. I think that would be a great thing to promote city spirit. Perhaps the local gardening clubs could
be enlisted to offer free Poinsettia cuttings and planting instructions as a holiday spirit idea?
Thanks for your time.
Kirsten Meeker
CAUTION: This email originated from outside the City of Ventura. Exercise caution when opening attachments
or clicking links, especially from unknown senders.
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Tracy Oehler
From:

Sent:
To:

. Subject:

Bambi Ruebe •
Sat urday, January 9, 2021 1:54 PM
City Clerk
-EXT- Agenda 8A Cities Destruction of t he Heritage Rose Garden

Ventura City Council Public Comment 8A January 11 , 2021
I placed a post December 6 2020 on Nextdoor about the destruction of our beloved heritage rose garden .
The post received over 250 comments from very upset Venturans. I felt that due to the outpouring of
response
that I would approach city council to come to a positive solution to mend the hearts of so many fellow
Venturans.
Please read the entire post of 257 comments prior to the meeting. I wanted to post them here but I am
limited to 1000 words.
I am including the first post photo and comment. If you would like me to send you the entire list of public
comments j ust send
me an email.
T he link to the post is:
https://nextdoor.com/p/8mHN6S76PnYK?utm source=share
Thank you for your thoughts and time in this matter.
Sincerely,
Bambi Ruebe

X

•1°

Bambi Ruebe Old Town • 6 Dec

l ity has destroyed our Heritage Rose Garden. I guess chopping down our large trees downtown was not
enough. Now the city has completely destroyed our Heritage Rose Garden in front of the mission fountains. Many ofthose
roses were local heritage specimens and not available to buy at our local Lowes. This is true loss to our local
community.

a

It has been replaced with a sad gravel and cactus patch.Several years ago the walk up Figueroa st. to the
Mission was so beautiful. A rose garden, fountains surrounded with flowers and plants, big blue tiled planters
filled with purple flowers and roses, old. growth trees surrounding Mission Park. Now all is gone but a few trees
along the park. All have been ripped out or cut down over the last few years by our city. What a travesty.
Posted in General to 14 neighborhoods

0 .

80 Neighbors
1

Tracy Oehler
From:

Sent:
To:

Subject:

Ed Terpening <
Sunday, January 10, 2021 6:38 AM
City Clerk
-EXT- Rose Garden

My comment is in regard to the planned city council meeting on January 11 , agenda item 8/ general
comments/rose garden. I just want to add to the chorus of Venturans who are incredibly disappointed (and
angry) about the city's decision to replace the heritage rose garden with sand, gravel and succulents. Who in
their right mind would think such a change would benefit the community? I hope the city council takes a
second look at the decision process that lead to this, and works to restore the garden and the public's trust.
Ed Terpening
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fEdTerpening.com&c=E, 1,Q74CVTzkY1 F4e7ASKyDmL
xhGzzz1 CtSN0p_7mGZWK20iybEmdngllVQqB2MjkprYNO2QalFso76qlbniczarJqL0sv4f3wsDL9weuSDBxDWei7-esPn&typo=1
CAUTION: This email originated from outside the City of Ventura. Exercise caution when opening attachments
or clicking links, especially from unknown senders.
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Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday,January11,20211:31 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the record. City Courcil.- by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Aqministrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic PreseNation Committee by 2 pm on .Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and .Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure Oby 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and _B udget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Lisa McKinnon ·

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

Agenda item 8 / general comments/ Rose Garden

Recommendation

Field not completed.

1

Written Comments

Ventura requires owners of historic residences and indevelopment commercial properties to get permits and
approval for everything from paint colors to landscaping.
So how is it that the Figueroa Mall Historical Rose Garden was
ripped out and replaced by a handful of sorry-looking
succulents without a word of warning?
I learned during a phone conversation with parks and rec last
week that one reason for the garden's removal was a lack of
staff to care for it. I understand that budget cuts have ended
many services, but I have to ask:
Was any effort made to contact rosarians in the community
who could care for the garden on a volunteer basis? Members
of the. Ventura County Rose Society come to mind, since they
planted and maintain the Stagecoach Inn Heritage Rose
Garden in Newbury Park .
.-How much did it cost to remove the roses, cover the area with
-decomposed granite, and plan for boulders (a future expense)
to keep bicyclists from riding over the succulents?
Thank you.

-------------------·---------~------

Upload Files

Field not completed.

Email not displaying correctly? View it in your browser.

CAUTION: This email originated from outside the City of Ventura. Exercise caution
when opening attachments or clicking links, especially from unknown senders.
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8

Tracy Oehler
From:

Sent:
To:

Subject:

Charles McDermott ·
Monday, January 11, 2021 3:38 PM
City Clerk
-EXT- Public comments 1/11 Council Meeting

Item 8 - Rose Garden
Upon the removal of the Figueroa Public Rose Garden I wrote Councilman Tubilcava to express my disappointment in
not only the desecration of an historical
And aesthetic attribute but to the complete lack of public notice.
I have had no response to that communication.
I therefore take this opportunity to again express my outrage. I have read responses from the City regarding decision
making processes and find them unconvincing. We as a City can and must to better than the sad replacement 'garden."
Respectfully submitted,
Charles McDermott, Ph.D.
Ventura, CA 93002

Sent from Yahoo Mail for iPhone

CAUTION.: This email originated from outside the City of Ventura. Exercise caution when
opening attachments or clicking links, especially from unknown senders.
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AGENDA ITEM 9F
APPROVE AND AWARD THE PROFESSIONAL
SERVICES AGREEMENT WITH NELSON\NYGAARD
CONSUL TING ASSOCIATES FOR CONSULTANT
SERVICES - DEVELOPMENT OF THE CITY OF
VENTURA'S ACTIVE TRANSPORTATION PLAN

Tracy Oehler
From:

noreply@cityofventu ra .ca.gov
Monday, January 11, 2021 1:51 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to.be considered p~rt of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
He.arings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3:30 on .Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Joey Juhasz-Lukomski

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

9F

Recommendation

Support Recommendation

1

Written Comments

BikeVentura, a bicycle advocacy and education nonprofit, is
excited to see the Active Transportation Plan begin. Active
Transportation is vital to a sustainable community and livable
city, if all voices are included and incorporated in the planning
process. We are encouraged to see that the plan will "Ensure
that disadvantaged communities fully share in the benefits of
the program," and "Provide a broad spectrum of projects to
benefit many types of active transportat1on users." We hope
that the plan will prioritize the movement of people who do not
have access to automobiles, seniors, the differently abled,
children, and transit users. It should also make active
transportation appealing to people who own cars. More people
choosing to use active transportation means fewer cars on the
road. An ambitious, robust Active Transportation Plan will make
it easier for anyone and everyone to get around, but only if
everyone feels safe on the road - and this included safety from
harassment.

Upload Files

Field not completed.

Email not displaying correctly? View it in your browser.

CAUTION: This email originated from outside the City of Ventura. Exercise caution
when opening attachments or clicking links, especially from unknown senders.
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AGENDA ITEM 9G
AUTHORIZE PAID PARKING AT THE SURFERS POINT
PARKING LOT

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 12:53 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
. Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
. Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11:30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Marilyn Kellar

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Public Comments .

Recommendation

Against Recommendation

Written Comments

Please vote AGAINST Item 9G Re: charging for public parking
at Surfer's Point.
Please at least keep it free during week days, so someone can
1

just stop by to easily have lunch and
look at the ocean up close. There are getting to be fewer
places where we can see the ocean up close, for "free".
Upload Files

Field not completed.

Email not displaying correctly? View it in your browser.

CAUTION: This email originated from outside the City of Ventura. Exercise caution
when opening attachments or clicking links, especially from unknown senders.
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AGENDA ITEM 12A
APPEAL OF THE PLANNING CO_MMISSION'S
PLANNED DEVELOPMENT PERMIT, DESIGN REVIEW
AND MITIGATED NEGATIVE DECLARATION
APPROVAL FOR THE VA CLINIC PROJECT
(PROJ-14017) / CASE NO. APL-12-20-58015

12/)..e

P: (626) 381-9248
F: (626) 389-5414
E: mitch@mitchtsailaw.com

•

Mitchell M. Tsai
Attorney At Law

155 South El Molino Avenue
Suite 104
Pasadena, California 91101

VIA U.S. MAIL & E-MAIL
January 11, 2021
City of Ventura City Council
501 Poli Street
Ventura, CA 93001
Em: cityclerk@cityofventura.ca.gov
Elizabeth Richardson, Principal Planner
City of Ventura
501 Poli Street
Ventura, CA 93001
Em: ericp.ardson@cityofventura.ca.gov
RE:

Agenda Item No. 12, PROJ-14017 -Appeal of the Planning
Commission's Planned Development Permit, Design Review and
Mitigated Negative Declaration approval for the VA Clinic Project (Case
No. APL-12-20-58015)

Dear Mayor Rubalcava, Honorable Council Members, and Ms. Richardson,
On behalf of the Southwest Regional Council of Carpenters ("Commenter" or
"Carpenter"), my Office is submitting these comments to supplement its November
27, 2020 Appeal to the City Council regarding the City of San Buenaventura's ("City"
or "Lead Agency") Initial Study/Mitigated Negative Declaration ("IS /MND")
(SCH No. 2020090474) and subsequent approvals by the Planning Commission of
project entitlements or other discretionary actions for the Veterans Affairs
Community-Based Outpatient Clinic in the City of Ventura ("Project").
The Southwest Carpenters is a labor union representing 50,000 union carpenters in six
states and has a strong interest in well ordered land use planning and addressing the
environmental impacts of development projects.
Individual members of the Southwest Carpenters live, work and recreate in the City
and surrounding communities and would be directly affected by the Project's
environmental impacts.

City of San Buenaventura -Agenda Item No. 12, Veterans Affairs Community-Based Outpatient Clinic Project Appeal
January 11, 2021
Page 2 of 17

Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(6); Cal. Pub. Res. Code§ 21177(a); Bakersfield Citizens
for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vinryards v. Monterey Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.
Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(6); Cal. Pub. Res. Code§ 21177(a); Bakersfield Citizens
for Local Control v. Bakersfield (2004) 124 Cal. A.pp. 4th 1184, 1199-1203; see Galante
Vinryards v. Monterey Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.
Commenters incorporates by reference all comments raising issues regarding the EIR
submitted prior to certification of the EIR for the Project. Citizens for Clean Energy v
Ciry of Woodland (2014) 225 Cal. App. 4th .173, 191 (finding that any party who has
objected to the Project's environmental documentation may assert any issue timely
raised by other parties).
The City should seriously consider proposing that the Applicant provide additional
community benefits such as requiring local hire and paying prevailing wages to benefit
the City. Moreover, it would be beneficial for the City to require the Applicant to hire
workers: (1) who have graduated from a Joint Labor Management apprenticeship
training program approved by the State of California, or have at least as many hours
of on-the-job experience in the applicable craft which would be required to graduate
from such a state approved apprenticeship training program and; (2) who are
registered apprentices in an apprenticeship training program approved by the State of
California.
In addition, the City should require the Project to be built to standards exceeding the
current 2019 California Green Building Code to mitigate the Project's environmental
impacts and to advance progress towards the State of California's environmental
goals.
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I.

THE PROJECT WOULD BE APPROVED IN VIOLATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT
A.

Background Concerning the California Environmental Quality Act

CEQA has two basic purposes. First, CEQA is designed to inform decision makers
and the public about the potential, significant environmental effects of a project. 14
California Code of Regulations ("CCR" or "CEQA Guidelines") § 15002(a) (1). 1 "Its
purpose is to inform the public and its responsible officials of the environmental
consequences of their decisions before they are made. Thus, the EIR 'protects ~ot only
the environment but also informed self-government.' [Citation.]" Citizens of Goleta
Valley v. Board ofSupervisors (1990) 52 Cal. 3d 553, 564. The EIR has been described as
"an environmental 'alarm bell' whose purpose it is to alert the public and its
responsible officials to environmental changes before they have reached ecological
points of no return." Berkeley Keep Jets Over the Bqy v. Bd. ofPort Comm'rs. (2091) 91 Cal.
App. 4th 1344, 1354 ("Berkeley Jets''); County ofInyo v. Yorty (1973) 32 Cal. App. 3d 795,
810.
Second, CEQA directs public agencies to avoid or reduce environmental damage
when possible by requiring alternatives or mitigation measures. CEQA Guidelines§
15002(a)(2) and (3). See also, Berkeley Jets, 91 Cal. App. 4th 1344, 1354; Citizens of Goleta
Valley v. Board ofSupervisors (1990) 52 Cal.3d 553; L.aurel Heights Improvement Ass'n v.
Regents of the Universiry of California (1988) 47 Cal.3d 376, 400. The EIR serves to
provide public agencies and the public in general with information about the effect
that a proposed project is likely to have on the environment and to "identify ways that
environmental damage can be avoided or significantly reduced." CEQA Guidelines §
15002(a)(2). If the project has a significant effect on the environment, the agency may
approve the project only upon finding that it has "eliminated or substantially lessened
all significant effects on the environment where feasible" and that any unavoidable
significant effects on the environment are "acceptable due to overriding concerns"
specified in CEQA section 21081. CEQA Guidelines § 15092(6)(2)(A-B).
While the courts review an EIR using an "abuse of discretion" standard, "the
reviewing court is not to 'uncritically rely on every study or analysis presented by a
1 The

CEQA Guidelines, codified in Title 14 of the California Code of Regulations, section 150000 et seq, are
regulatory guidelines promulgated by the state Natural Resources Agency for the implementation of CEQA. (Cal.
Pub. Res. Code§ 21083.) The CEQA Guidelines are given "great weight in interpreting CEQA except when ...
clearly unauthorized or erroneous." Center for Biological Diversity v. Department ofFish & Wildlife (2015) 62 Cal.
4th 204,217.

------------------

~~---~-~
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project proponent in support of its position.' A 'clearly inadequate or unsupported
study is entitled to no judicial deference."' Berkelry Jets, 91 Cal.App.4th 1344, 1355
(emphasis added) (quoting Laurel Heights, 47 Cal.3d at 391,409 fn. 12). Drawing this
line and determining whether the EIR complies with CEQA's information disclosure
requirements presents a question of law subject to independent review by the courts.
(Sierra Club v. Cnry. oJFresno (2018) 6 Cal. 5th 502, 515; Madera Oversight Coalition, Inc. v.
Counry ofMadera (2011) 199 Cal.App.4th 48, 102, 131.)As the court stated in Berkelry
Jets, 91 Cal. App. 4th at 1355:
A prejudicial abuse of discretion occurs "if the failure to include relevant
information precludes informed decision-making and informed public
participation, thereby thwarting the statutory goals of the EIR process.
The preparation and circulation of an EIR is more than a set of technical hurdles for
agen~ies and developers to overcome. The EIR' s function is to ensure that
government officials who decide to build or approve a project do so with a full
understanding of the environmental consequences and, equally important, that the
public is assured those consequences have been considered. For the EIR to serve
these goals it must present information so that the foreseeable impacts of pursuing
the project can be understood and weighed, and the public must be given an adequate
opportunity to comment on that presentation before the decision to go forward is
made. Communities for a Better Environment v. Richmond (2010) 184 Cal. App. 4th 70, 80
(quoting Vinryard Area Citizens for Responsible Growth, Inc. v. Ciry of Rancho Cordova (2007)
40 Cal.4th 412, 449-450).
B.

The City Should Prepare an EIR for the Project

A strong presumption in favor of requiring preparation of an EIR is built into CEQA.
This presumption is reflected in what is known as the "fair argument" standard, under
which an agency must prepare an EIR whenever substantial evidence in the record
supports a fair argument that a project may have a significant effect on the
environment. Quail Botanical Gardens Found, Inc. v. Ciry ofEncinitas (1994) 29 Cal. App.
4th 1597, 1602; Friends of "B" St. v. Czry ofHayward (1980) 106 Cal. App. 3d 988, 1002.
The fair argument test stems from the statutory mandate that an EIR be prepared for
any project that "may have a significant effect on the environment." Pub. Res. Code§
21151; No Oil, Inc. v. Ciry ofLos Angeles (1974) 13 Cal. 3d 68, 75;Jensen v. Czry of Santa
Rosa (2018) 23 Cal. App. 5th 877, 884. Under this test, if a proposed project is not
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exempt and mqy cause a significant effect on the environment, the lead agency must
prepare an EIR. Pub. Res. Code§§ 21 lOO(a), 21151; CEQA Guidelines§ 15064(a)(1),
(f)(l). An EIR may be dispensed with only if the lead agency finds no substantial
evidence in the initial study or elsewhere in the record that the project may have a
significant effect on the environment. Parker Shattuck Neighbors v. Berkelry Czry Council
(2013) 222 Cal. App. 4th 768, 785. In such a situation, the agency must adopt a
negative declaration. Pub. Res. Code§ 21080(c)(1); CEQA Guidelines§§ 15063(b)(2),
15064(£)(3).
"Significant effect upon the environmene' is defined as "a substantial or potentially
substantial adverse change in the environment." Pub. Res. Code § 21068; CEQA
Guidelines§ 15382. A project "may" have a significant effect on the environment if
there is a "reasonable probability" that it will result in a significant impact. No Oi4 Inc. v
Czry ofLos Angeles, 13 Cal. 3d at 83 fn. 16; Sundstrom v. Counry ofMendocino (1988) 202
Cal. App. 3d 296, 309. If any aspect of the project may result in a significant impact on
the environment, an EIR must be prepared even if the overall effect of the project is
beneficial. CEQA Guidelines § 15063 (b) (1). See Counry Sanitation Dist. No. 2 v. Counry of
Kern (2005) 127 Cal. App. 4th 1544, 1580.
This standard sets a "low threshold" for preparation of an EIR. Consolidated Img. Dist. v.
Czry ofSelma (2012) 204 Cal. App. 4th 187,207; Nelson v. Counry ofKern (2010) 190 Cal.
App. 4th 252; Pocket Protectors v. Czry ofSacramento (2004) 124 Cal. App. 4th 903, 928;
Bowman v. Ciry ofBerkelry (2004) 122 Cal. App. 4th 572, 580; Citizen Action to Serve All
Students v. Thornlry (1990) 222 Cal. App. 3d 748, 754; Sundstrom v. Counry ofMendocino
(1988) 202 Cal. App. 3d 296,310. If substantial evidence in the record supports a fair
argument that the project may have a significant environmental effect, the lead agency
must prepare an EIR even if other substantial evidence before it indicates the project
will have no significant effect. See Jensen v. Czry of Santa Rosa (2018) 23 Cal. App. 5th
877, 886; Clews Land & Livestock v Czry ofSan Diego (2017) 19 Cal. App. 5th 161, 183;
Stanislaus Audubon S ocy, Inc. v. Counry ofStanislaus (199 5) 33 Cal. App. 4th 144, 150;
BrentwoodAss'nfor No Drilling, Inc. v. Ciry ofLos Angeles (1982) 134 Cal. App. 3d 491;
Friends of "B" St. v Czry ofHqyward (1980) 106 Cal. App. 3d 988; CEQA Guidelines
§ 15064(£)(1).
As explained in full below, there is a fair argument that the Project will have a
significant effect on the environment. As a result, the "low threshold" for preparation
of an EIR has been met and the City must prepare an EIR.
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C.

CEQA Requires Revision and Recirculation of an Environmental
Impact Report When Substantial Changes or New Information Comes
to Light

Section 21092.1 of the California Public Resources Code requires that "[w]hen
significant new information is added to an environmental impact report after notice
has been given pursuant to Section 21092 ... but prior to certification, the public
agency shall give notice again pursuant to Section 21092, and consult again pursuant
to Sections 21104 and 21153 before certifying the environmental impact report" in
order to give the public a chance to review and comment upon the information.
CEQA Guidelines § 15088.5.
Significant new information includes "changes in the project or environmental
setting as well as additional data or other information" that "deprives the public of a
meaningful opportunity to comment upon a substantial adverse environmental effect
of the project or a feasible way to mitigate or avoid such an effect (including a
feasible project alternative)." CEQA Guidelines§ 15088.5(a). Examples of significant
new information requiring recirculation include "new significant environmental
impacts from the project or from a new mitigation measure," "substantial increase in
the severity of an environmental impact," "feasible project alternative or mitigation
measure considerably different from others previously analyzed" as well as when "the
draft EIR was so fundamentally and basically inadequate and conclusory in nature
that meaningful public review and comment were precluded." Id.
An agency has an obligation to recirculate an environmental impact report for public
notice and comment due to "significant new information" regardless of whether the
agency opts to include it in a project's environmental impact report. Cadiz Land Co. v.
Rail Cycle (2000) 83 Cal.App.4th 74, 95 [finding that in light of a new expert report
disclosing potentially significant impacts to groundwater supply "the EIR should have
been revised and recirculated for purposes of informing the public and governmental
agencies of the volume of groundwater at risk and to allow the public and
governmental agencies to respond to such information."]. If significant new
information was brought to the attention of an agency prior to certification, an agency
is required to revise and recirculate that information as part of the environmental
impact report.
For all of the reasons discussed below, significant new information has been raised
relating to the Project that requires revision and recirculation of the IS/11:ND or EIR.
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D.

Due to the COVID-19 Crisis, the City Must Adopt a Mandatory Finding
of Significance that the Project May Cause a Substantial Adverse Effect
on Human Beings and Mitigate COVID-19 Impacts

CEQA requires that an agency make a finding of significance when a Project may
cause a significant adverse effect on human beings. PRC§ 21083(6)(3); CEQA
Guidelines § 15065(a)(4).
Public health risks related to construction work requires a mandatory finding of
significance und~r CEQA. Construction work has· been defined as a Lower to Highrisk activity for COVID-19 spread by the Occupations Safety and Health
Administration. Recently, several construction sites have been identified as sources of
community spread of COVID-19. 2
The City's Appeal Response fails to address Commenters' concerns that a lack of a
mandatory finding under CEQA violates PRC§ 21083(6)(3) and CEQA Guidelines§
15065(a)(4). While Cal/OSHA may have published relevant guidance on workplace
safety relating to COVID-19, the IS/MND has not adopted any such mitigation
measures or made any of the necessary CEQA findings as the City believes this is not
a CEQA issue.

E.

CEQA Bars the Deferred Development of Environmental Mitigation
Measures

CEQA mitigation measures proposed and adopted into an environmental impact
report are required to describe what actions that will be taken to reduce or avoid an
environmental impact. (CEQA Guidelines§ 15126.4(a)(1)(B) [providing
"[fJormulation of mitigation measures should not be deferred until some future
ti.me."].) While the same Guidelines section 15126.S(a)(l)(B) acknowledges an
exception to the rule against deferrals, but such exception is narrowly proscribed to
situations where "measures may specify performance standards which would mitigate
the significant effect of the project and which may be accomplished in more than one
specified way." (Id.) Courts have also recognized a similar exception to the general
rule against deferral of mitigation measures where the performance criteria for each

2

Santa Clara County Public Health {June 12, 2020) COVID-19 CASES AT CONSTRUCTION SITES HIGHLIGHT
NEED FOR CONTINUED VIGILANCE IN SECTORS THAT HAVE REOPENED, available at https://www.sccgov.
org/sites/covid19/Pages/press-release-06-12-2020-cases-at-construction-sites.aspx.
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mitigation measure is identified and described in the EIR. (Sacramento Old City Ass'n
v. City Council (1991) 229 Cal.App.3d 1011.)
Impermissible deferral can occur when an EIR calls for mitigation measures to be
created based on future studies or describes mitigation measures in general terms but
the agency fails to commit itself to specific performance standards. Preserve Wild Santee
v. Ciry of Santee (2012) 210 Cal.App.4th 260, 281 (city improperly deferred mitigation to
butterfly habitat by failing to provide standards or guidelines for its management); San
Joaquin Raptor Rescue Center v. Counry ofMerced (2007) 149 Cal.App.4th 645, 671 (EIR
failed to provide and commit to specific criteria ·or standard of performance for
mitigating impacts to biological habitats); see also Cleveland Nat'/ Forest Found. v San
Diego Ass'n of Gov'ts (2017) 17 Cal.App.5th 413, 442 (generalized air quality measures
in the EIR failed to set performance standards]; California Clean Energy Comm. v Ciry of
Woodland (2014) 225 Cal.App.4th 173, 195 (agency could not rely on a future report
on urban decay with no standards for determining whether mitigation required);
POET, LLC v. State Air Resources Bd. (2013) 218 Cal.App.4th 681, 740 (agency could
not rely on future rulemaking to establish specifications to ensure emissions of
nitrogen oxide would not increase because it did not establish objective performance
criteria for measuring whether that goal would be achieved); Grqy v. Counry ofMadera
(2008) 167 Cal.App.4th 1099, 1119 (rejecting mitigation measure requiring
replacement water to be provided to neighboring landowners because it identified a
general goal for mitigation rather than specific performance standard); Endangered
Habitats League, Inc. v. Counry of Orange (2005) 131 Cal.App.4th 777, 794 (requiring
report without established standards is impermissible delay).
Here, the IS/MND defers the development of many its mitigation measures for
potentially significant environmental impacts:
• AES-2 (aesthetics) fails to develop any plan for impacts of substantial light or
glare and instead defers development of a "Outdoor Lighting Plan" to
sometime before the issuance of a grading permit that will be submitted to the
City. IS/MND, 4.1.4;
o Appeal Response fails to address these concerns and merely iterates that
the City has established performance criteria and a plan will be
developed in conformance with the Code requirements.
•

BI0-1 (biological resources) not only_ fails to provide any performance
standards or guidelines to protect bird species, but it is also does not commit to
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taking any action. The IS /MND only calls for activities to work around the
bird breeding season "if feasible" without committing to any action or
describing what feasibility means. IS/MND, 4.4.2;
o Appeal Response fails to address these concerns that BI 0-1 does not
commit to a specific action, does not define feasibility, and still does not
include any performance standards.
•

CUL-1 (cultural resources) does not put forth any plan to mitigate impacts to
cultural resources, and instead defers the development of a plan to after
construction commences "[i]f warranted, the archeologist shall develop a·
plan ... " IS/MND, 4.5.2;
o The Appeal Response fails to address Commenters' concerns. The
Response in fact notes that no plan has been put forth and doing so
would be speculative due to the highly unlikely possibility that resources
will be located-yet that does not excuse deferred mitigation. There are
no considerations that would prevent formulation of plan for a
commonly mitigated impact.

•

HAZ-1 (hazards and hazardous materials) defers the development of a plan for
safe asbestos removal to sometime prior to demolition activities (IS/MND,
4.9.4); and

•

HAZ-2 defers the development of a plan for lead-based removal until·
demolition activities have commenced.
o The Appeal Response fails to address Commenters' concerns. Again, the
City states that existing standards and regulations will be followed to
ensure safe removal of asbestos and lead, but it does not apply these
standards to the Project or develop a Project-specific plan that adheres
to these standards/ regulations, deferring plans until demolition.
F.

The IS /MND Fails to Adequately Disclose, Analyze and Mitigate the
Project's Significant Noise Impacts

CEQA Guidelines, Appendix G, Sec. XII. (a) specifies that a potentially significant
impact for noise should be found where there is "[e]xposure of persons to or
generation of noise levels in excess of standards established in the local general plan
or noise ordinance, or applicable standards of other agencies." Here, the Project has
the potential to generate excessive noise levels during the construction phase which
could affect nearby sensitive receptors at residential sites. The IS /MND discloses that
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there are nearby sensitive receptors to the Project site which include residences only
100 feet north of the Project site. IS/MND, p. 4.13-7.
The City's Appeal Response merely states that construction activities are allowed
during daytime hours and therefore the City's General Plan - Noise Element, or any
noise standards or regulations in the Code do not apply to the Project. This
explanation and analysis then concedes no level or duration of noise would require
mitigation measures or a significance finding as long as construction occurs during
permitted hours. This is erroneous and does not follow CEQA requirements that
clearly require mitigation measures for noise impacts that exceed applicable standards
or thresholds.
G.

The IS/MND Fails to Support Its Findings with Substantial Evidence

When new information is brought to light showing that an impact previously
discussed in the DEIR but found to be insignificant with or without mitigation in the
DEIR's analysis has the potential for a significant environmental impact supported by
substantial evidence, the EIR must consider and resolve the conflict in the evidence.
See Visalia Retail, L.P. v. City of Visalia (2018) 20 Cal. App. 5th 1, 13, 17; see also Protect
the Historic Amador Watenvqys v. Amador Water Agenry (2004) 116 Cal. App. 4th 1099,
1109. While a lead agency has discretion to formulate standards for determining
significance and the need for mitigation measures-the choice of any standards or
thresholds of significance must be "based to the extent possible on scientific and
factual data and an exercise of reasoned judgment based on substantial evidence.
CEQA Guidelines§ 15064(b); Cleveland Nat'l Forest Found. v. San DiegoAss'n of Gov'ts
(2017) 3 Cal. App. 5th 497, 515; Mission Bqy Alliance v. Office of Community Inv. &
Infrastructure (2016) 6 Cal. App. 5th 160, 206. And when there is evidence that an
impact could be significant, an EIR cannot adopt a contrary finding without providing
an adequate explanation along with supporting evidence. East Sacramento Partnership for
a Livable City v. City ofSacramento (2016) 5 Cal. App. 5th 281, 302.
In addition, a determination that regulatory compliance will be sufficient to prevent
significant adverse impacts must be based on a project-specific analysis of potential
impacts and the effect of regulatory compliance. In Californians for Alternatives to Toxics
v. Department oJFood & Agric. (2005) 136 Cal. App. 4th 1, the court set aside an EIR
for a statewide crop disease control plan because it did not include an evaluation of
the risks to the environment and human health from the proposed program but
simply presumed that no adverse impacts would occur from use of pesticides in
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accordance with the registration and labeling program of the California Department
of Pesticide Regulation. See also Ebbetts Pass Forest Watch v Department ofForestry & Fire
Protection (2008) 43 Cal. App. 4th 936, 956 (fact that Department of Pesticide
Regulation had assessed environmental effects of certain herbicides in general did not
excuse failure to assess effects of their use for specific timber harvesting project).
1.

The IS/MND Fails to Support its AirQualiryAnafysis with Substantial
Evidence and Fails to Adopt All Feasible Mitigation Measures.

Diesel particulate matter health risk emissi?ns were inadequately evaluated. As
previously mentioned, there are nearby sensitive receptors at residential sites a mere
100 feet from the Project site. (IS/MND, 4.3-8.) The conclusion that operational and
construction health risk impacts would be less than significant without conducting a
quantified construction or operational health risk assessment (HRA) is not based
upon substantial evidence. More specifi_cally, the IS/MND attempts to justify this by
stating that health impacts to nearby sensitive receptors associated with DPM
exposure from construction activities would be "expected to occur well below the 30year exposure period used in health risk assessments ... " but the IS /MND failed to
conduct an HRA to properly assess the risks, as is required by the most recent
relevant guidance on this issue. (IS/MND, p. 4.3.9.) The Appeal Response merely
reiterates the IS/MND.
Second, by claiming a less than significant impact without conducting a quantified
HRA to nearby, existing sensitive receptors as a result of Project construction and
operation, the IS/MND fails to compare the excess health risk to the SCAQMD's
specific numeric threshold of 10 in one million. 3 The Appeal Response does not
address the fact that the IS /MND cannot conclude less than significant health risk
impacts resulting from Project construction and operation without quantifying emissions to
compare to the proper threshold. And as stated before, omission of a quantified HRA i§_
inconsistent with the most recent guidance published by the Office of Environmental
Health Hazard Assessment (OEHHA), the organization responsible for providing
guidance on conducting HRAs in California. The OEHHA document recommends
that all short-term projects lasting at least two months be evaluated for cancer risks to

3

"South Coast AQMD Air Quality Significance Thresholds." SCAQMD, April 2019, available at:
http://www.agmd.gov/docs/default-source/cega/handbook/scagmd-air-guality-significance-thresholds.pdf?sfvrsn=2
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nearby sensitive receptors. 4 Therefore, per OEHHA guidelines, the health risk
impacts from Project construction should be evaluated by the IS/MND.
Furthermore, once construction of the Project is complete, the Project will operate
for a long period of time. As previously stated, Project operation will generate
thousands of daily vehicle trips, not including pass-by trips or internal capture, which
will generate additional exhaust emissions and continue to expose nearby sensitive
receptors to DPM emissions. (See IS/MND, Appendix A). The OEHHA document
does pot limit evaluation to the most significant source emissions sites such as
railyards or ports.
And again, there is no evidence in Appendix A or the IS /MND that any cumulative
impacts air quality analysis was conducted that included other projects. Thus, there is
no substantial evidence upon which to base the IS/MND's conclusion of no
significant cumulative impacts that require additional mitigation measur~s.
2.

The IS/MND Fails to Supports its Findings on Greenhouse Gas
Impacts with Substantial Evidence.

CEQA Guidelines§ 15064.4 allow a lead agency to determine the significance of a
project's GHG impact via a qualitative analysis (e.g., extent to which a project
complies with regulations or requirements of state/regional/local GHG plans),
and/ or a quantitative analysis (e.g., using model or methodology to estimate project
emissions and compare it to a numeric threshold). So too, CEQA Guidelines allow
lead agencies to select what model or methodology to estimate GHG emissions so
long as the selection is supported with substantial evidence, and the lead agency
"should explain the limitations of the particular model or methodology selected for.
use." CEQA Guidelines§ 15064.4(c).
Here, the IS/MND concludes that the Project will have a less than significant impact
relating to greenhouse gas emissions largely because the Project is consistent with the
goals and policies of SCAG's 2016-2040 RTP /SCS Plan and CARB's 2017 Scoping
Plan. (IS/MND, pp. 4.8.6-4.8.9.) The Appeal Response does not address
Commenters' concerns that.these plans do not qualify as adequate GHG reduction plans or
Climate Action Plans ("CAP').

4

"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf, p. 8-18.
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Second, the IS/MND has not demonstrated that the Project is actually consistent
with these plans despite the Appeal Response's statement that Commenters' failed to
show inconsistency with the few goals or strategies the IS /MND selected.
Consistency with a handful of general, or even specific, goals or policies of statewide
or regional plans does not substantiate a valid CEQA finding on greenhouse gas
emissions for the reasons already mentioned. Furthermore, the IS /MND ignored or
failed to analyze the vast majority of prq;ect-specific plans, goals, and policies that could
apply to the Project. Commenters refer the City to its previous comments attached to
this letter.
The City's Appeal Response also appears to concede that it failed to conduct a
cumulative impacts analysis for greenhouse gas emissions because such emissions are
by nature cumulative. However, this is not what CEQA requires for a cumulative
impacts analysis and is deficient. The IS/MND should have taken account of other
nearby projects and their emissions, together with the emissions of the Project.
3.

The IS/MND Fails to Support Findings on Hazards and Hazardous
Materials with Substantial Evidence.

CEQA Guidelines, Appendix G Sec. VII (b) specifies that a potentially significant
impact should be found where it is reasonably foreseeable that a hazard to the public
might be created due to release of hazardous materials into the environment. The
IS/MND discloses that the Coca-Cola Bottling Company site which adjoins the
Project site to the southeast at 5335 Walker Street is listed on Geotraccker as a
completed cleanup site. (IS/MND, 4.9.3.)
Elevated levels of hydrocarbons were found from four USTs which were removed
from the property between 1992 and 1996. As a result of the removal of the USTs,
the IS /MND concludes that the Project site is "not anticipated" to be impacted from
those USTs. However, it is well known that hydrocarbons from USTs can migrate
laterally and cause adverse health effects at adjoining sites. The IS/MND has not
provided any evidence that any site assessments or characterizations of the Project site
or adjoining site ruled out migration to the Project site.
The Project site was also used for agriculture until the mid-1970s, and although the
site was since cleared and graded for construction, the IS/MND provides no evidence
that rules. out possible soil contamination from the use of pesticides.
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The Appeal Response concedes that no investigation has been conducted as to
whether prior agricultural use may present significant hazards issues requiring
mitigation. Second, case closure letters or reference to a previous soil study regarding
prior use of USTs does not foreclose the possibility of existing contamination on the
Project site. The City should have provided any previous studies or letters where such
remedial work or investigations could be analyzed as part of the IS /MND. Otherwise,
mere reference to such studies does not serve as substantial evidence.

4.

The IS/ MND Transportation Ana/ysis is Not Supported fry Substantial
Evidence and a Significant Transportation Impact is Indicated Without af!Y
Mitigation

Norm Marshall, a transportation expert, made the following findings in his review of
the IS/MND's transportation analysis, indicating that it has failed to support its
conclusion of a less than signific~nt impact relating to transportation (vehicle miles
traveled) under CEQA Guidelines sec. 15064.3:
1)

The MND documents that the average Home-Based-Work VMT
per employee for the transportation analysis zone (TAZ) where
the proposed clinic would be located is too high to meet the 15%
reduction screening threshold relative to the regional average
established by the Office of Policy and Research;

2)

The reductions taken from the TAZ average in the MND are
invalid. Therefore, the estimated HBW VMT per employee is
unmitigated and remains at the TAZ 3441 average of 11.5 It is
above the regional threshold of 10.3 and the proposed clinic
would result in a greater than significant VMT impact;

3)

The MND mispresents the proposed clinic as augmenting an
existing VA clinic in Oxnard. Instead, it would replace it and the
Oxnard clinic, and the proposed Ventura clinic would be much
larger than the Oxnard clinic - suggesting it is intended to draw
from a much larger geographic area;

4)

The MND should not have just asserted "a net reduction in
VMT" for patients, but instead have included data on a) the
expected geograpl?-ic patient distribution of the proposed clinic,
and b) estimated VMT change for this population relative to their
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current clinics. The MND fails to adequately disclose the patient
VMT impacts and does not prove that they are not significant;
5)

The proposed clinic has an excess of somewhere between 84 and
169 parking spaces which further undermines the MND's
contention that there would be no significant VMT impacts; and

6)

Unlike the Oxnard and Santa Barbara VA clinics referenced in the
MND, the proposed Ventura clinic has no bus access. Access to
transit would be valuable to employees and especially ~o patients.
It could have a significant impact on VMT. These benefits are not
present at the proposed clinic site.

The IS /MND admits that there would be a significant transportation impact, but for
the application of three VMT reduction strategies which Mr. Marshall has conclusively
demonstrated are "invalid" or "misapplied" and do not actually demonstrate any
VMT reduction due to the Project's typicality. (Ex. A to Planning Commission
Comment Letter, 2-6.)
Furthermore, the one meaningful VMT reduction strategy for a project of this type
would be close access to a major transit stop. The Project did not qualify to "screenout" its VMT analysis because the site is located ¾ mile from the nearest bus stop
which may or may not have 15 minute headways to qualify as a major transit stop
under the CEQA Guidelines. Mr. Marshall suggested that the City needs to seriously
consider coordinating with Caltrans and the Ventura County Transportation
Commission to provide a bus route with sufficient service that is easily accessible to
patients and employees. The City also currently relies upon an excessive amount of
parking and private automobiles to serve the needs of its employees and patients
which will promote even further increased VMT impacts.
The City's Appeal Response does not demonstrate that the Project will reduce VMT
over the existing Oxnard VA Clinic due to a broader array of services provided
obviating the need for commutes to Los Angeles. The IS/MND offers no evidence
for this statement. Second, only the baseline VMT is relevant for the CEQA analysis,
not another VA clinic. Lastly, the Appeal Response does not address Mr. Marshall's
suggestion that a bus stop in close proximity to the Project site would greatly reduce
the Project's VMT.
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II.

THE PROJECT VIOLATES THE STATE PLANNING AND
ZONING LAW AS WELL AS THE CITY'S GENERAL PLAN
A.

Background Regarding the State Planning and Zoning Law

An EIR must identify, fully analyze and mitigate any inconsistencies between a
proposed project and the general, specific, regional, and other plans that apply to the
project. CEQA Guidelines§ 15125(d); Pfeiffer v. Ciry of Sum!Yvale Ciry Council (2011)
200 Cal.App.4th 1552, 1566; Friends of the Eel River v. Sonoma Counry Water Agenry
(2003) 108 Cal.App.4th 859, 881. There does not need to be a direct conflict to
trigger this requirement; even if a project is "incompatible" with the "goals and
policies" of a land use plan, the EIR must assess the divergence between the project
and the plan, and mitigate any adverse effects of the inconsistencies. Napa Citizens for
Honest Government v. Napa Counry Bd. of Supervisors (2001) 91 Cal.App.4th 342, 378-79;
see also Pocket Protectors v. Ciry of Sacramento (2004) 124 Cal.App.4th 903 (holding under
CEQA that a significant impact exists where project conflicts with local land use
policies); Fn"ends of "B "Street v. Ciry of Hqyward (1980) 106 Cal.App.3d 988, 998 (held
county development and infrastructure improvements must be consistent with
adopted general plans) (citing Gov. Code 65302).
B.

The IS/MND is Inconsistent with the City's General Plan Noise
Element

CEQA requires that an environmental document determine if a project would result
in "[e]xposure of persons to or generation of noise levels in excess of standards
established in the local general plan or noise ordinance, or applicable standards of
other agencies." (CEQA Guidelines Appdx. G.)
The Project has the potential to generate excessive noise levels during the
construction phase which could affect nearby sensitive receptors at residential sites.
The IS /MND discloses that there are nearby sensitive receptors to the Project site
which include residences only 100 feet north of the Project site. (IS/MND, p. 4.13-7.)
The City of Ventura General Plan -Noise Element establishes noise standards for
acceptable conditions which are laid out in the IS /MND noise analysis. 5 Any noise
levels over 70 dBA are considered normally and clearly unacceptable for residential
land uses.

5

City of Ventura General Plan - Noise Element, IS/MND p. 4.13-3.
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The IS /MND admits that noise levels from heavy constructions vehicles will reach 90
cl.BA at 50 feet from the vehicles, and the Project will generate hundreds of trips from
workers and vendors vehicles. (IS/MND, p 4.13-7.) However, the IS/MND
concludes that construction-related noise levels would not have the potential to cause
a significant impact because construction would take place during permitted hours
and some of the noise may be masked by local traffic. This claim is unsubstantiated
and not supported by substantial evidence. Approval of the Project would violate the
State Planning and Zoning Law as well as CEQA.
III.

CONCLUSION

Commenters request that the City uphold its Appeal, revise and recirculate the
Project's IS /MND and/ or prepare an environmental impact report which addresses
the aforementioned concerns. If the City has any questions or concerns, feel free to
contact my Office.

~
~

Mitchell M. Tsai .
Attorneys for Southwest Regional Council of Carpenters
Attachments

Southwest Regional Council of Carpenters October 26, 2020 Comments to the Initial
Study/Mitigated Negative Declaration; November 18, 2020 Comments to the City
Planning Commission on Agenda Item No. 2, PROJ-14017 (Ex. A).

EXHIBIT A

P: (626) 381-9248
F: (626) 389-5414
E: mitch@mitchtsailaw.com

•

Mitchell M. Tsai
Attorney At Law

155 South El Molino Avenue
Suite 104
Pasadena, California 91101

VIA U.S. MAIL & E-MAIL

October 26, 2020
Elizabeth Richardson, Principal Planner
City of Ventura
501 Poli Street
Ventura, CA 93002
Em: erichardson@cityofventura.ca.gov
RE:

Initial Study/Mitigated Negative Declaration for The Veterans Affairs
Community-Based Outpatient Clinic Project (SCH No. 2020090474)

Dear Ms. Richardson,
On behalf of the Southwest Regional Council of Carpenters ("Commenter" or
"Carpenter"), my Office is submitting these comments on the City of San
Buenaventura's ("City" or "Lead Agency") Initial Study/Mitigated Negative
Declaration ("IS/MND") (SCH No. 2020090474) for the Veterans Affairs
Community-Based Outpatient Clinic in the City of Ventura which proposes to
demolish the existing industrial facility on-site and construct a one-story 51,000 square
foot building to serve as primary care clinic for the local veteran population.
("Project").

a

The Southwest Carpenters is a labor union representing 50,000 union carpenters in six
states and has a strong interest in well ordered land use planning and addressing the
environmental impacts of development projects.
Individual members of the Southwe,st Carpenters live, work and recreate in the City
and surrounding communities and would be directly affected by the Project's
environmental impacts.
Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(6); Cal. Pub. Res. Code§ 21177(a); Bakersfield Citizens
for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vineyards v. Monterey Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.

City of San Buenaventura - Veterans Affairs Community-Based Outpatient Clinic Project
October 26, 2020
Page 2 of 30

Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(6); Cal. Pub. Res. Code§ 21177(a); Bakersfield Citizens
for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vinryards v. Monterry Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.
Commenters incorporates by reference all comments raising issues regarding the EIR
submitted prior to certification of the EIR for the Project. Citizens for Clean Energy v
Ciry of Woodland (2014) 225 Cal. App. 4th 173, 191 (finding that any party who has
objected to the Project's environmental documentation may assert any issue timely
raised by other parties).
Moreover, Commenter requests that the Lead Agency provide notice for any and all
notices referring or related to the Project issued under the California Environmental
Quality Act ("CEQA"), Cal Public Resources Code ("PR~") § 21000 et seq, and the
California Planning and Zoning Law ("Planning and Zoning Law''), Cal. Gov't
Code §§ 65000-65010. California Public Resources Code Sections 21092.2, and
21167(±) and Government Code Section 65092 require agencies to mail such notices
to any person who has filed a written request for them with the clerk of the agency's
governing body.
The City should seriously consider proposing that the Applicant provide additional
community benefits such as requiring local hire and paying prevailing wages to benefit
the City. Moreover, it would be beneficial for the City to require the Applicant to hire
workers: (1) who have graduated from a Joint Labor Management apprenticeship
training program approved by the State of California, or have at least as many hours
of on-the-job experience in the applicable craft which would be required to graduate
from such a state approved apprenticeship training program and; (2) who are
registered apprentices in an apprenticeship training program approved by the State of
California.
In addition, the City should require the Project to be built to standards exceeding the
current 2019 California Green Building Code to mitigate the Project's environmental
impacts and to advance progress towards the State of California's environmental
goals.

II
II
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r.

THE PROJECT WOULD BE APPROVED IN VIOLATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT
A.

Background Concerning the California Environmental Quality Act

CEQA has two basic purposes. First, CEQA is designed to inform decision makers
and the public about the potential, significant environmental effects of a project. 14
California Code of Regulations ("CCR" or "CEQA Guidelines")§ 15002(a)(1). 1 "Its
purpose is to inform the public and its responsible officials of the environmental
consequences of their decisions before they are made. Thus, the EIR 'protects not only
the environment but also informed self-government.' [Citation.]" Citizens of Goleta
Vallry v. Board ofSupervisors (1990) 52 Cal. 3d 553, 564. The EIR has been described as
"an environmental 'alarm bell' whose purpose it is to alert the public and its
responsible officials to environmental changes before they have reached ecological
points of no return." Berkelry Keep Jets Over the Bqy v. Bd. of Port Comm'rs. (2001) 91 Cal.
App. 4th 1344, 1354 ("Berkelry Jets''); County oflf!Yo v. Yorty (1973) 32 Cal. App. 3d 795,
810.
Second, CEQA directs public agencies to avoid or reduce environmental damage
when possible by requiring alternatives or mitigation measures. CEQA Guidelines§
15002(a)(2) and (3). See also, Berkelry Jets, 91 Cal. App. 4th 1344, 1354; Citizens of Goleta
Vallry v. Board of Supervisors (1990) 52 Cal.3d 553; L.aurel Heights Improvement Ass'n v.
Regents of the University of California (1988) 4 7 Cal.3d 376, 400. The EIR serves to
provide public agencies and the public in general with information about the effect
that a proposed project is likely to have on the environment and to "identify ways that
environmental damage can be avoided or significantly reduced." CEQA Guidelines §
15002(a)(2). If the project has a significant effect on the environment, the agency may
approve the project only upon finding that it has "eliminated or substantially lessened
all significant effects on the environment where feasible" and that any unavoidable
significant effects on the environment are "acceptable due to overriding concerns"
specified in CEQA section 21081. CEQA Guidelines§ 15092(6)(2)(A-B).
While the courts review an EIR using an "abuse of discretion" standard, "the
reviewing court is not to 'uncritically rely on every study or analysis presented by a
1

The CEQA Guidelines, codified in Title 14 of the California Code of Regulations, section 150000 et seq, are
regulatory guidelines promulgated by the state Natural Resources Agency for the implementation ofCEQA. (Cal.
Pub. Res. Code§ 21083.) The CEQA Guidelines are given "great weight in interpreting CEQA except when ...
clearly unauthorized or erroneous." Center for Biological Diversity v. Department ofFish & Wildlife (2015) 62 Cal.
4th 204,217.
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project proponent in support of its position.' A 'clearly inadequate or unsupported
study is entitled to no judicial deference."' Berkelry Jets, 91 Cal.App.4th 1344, 1355
(emphasis added) (quoting Laurel Heights, 47 Cal.3d at 391,409 fn. 12). Drawing this
line and determining whether the EIR complies with CEQA's information disclosure
requirements presents a question of law subject to independent review by the courts.
(Sierra Club v. Cnty. ofFresno (2018) 6 Cal. 5th 502, 515; Madera Oversight Coalition, Inc. v.
County ofMadera (2011) 199 Cal.App.4th 48, 102, 131.)As the court stated in Berkelry
Jets, 91 Cal. App. 4th at 1355:
A prejudicial abuse of discretion occurs "if the failure to include relevant
information precludes informed decision-making and informed public
participation, thereby thwarting the statutory goals of the EIR process.
The preparation and circulation of an EIR is more than a set of technical hurdles for
agencies and develope;s to overcome. The EIR' s function is to ensure that
government officials who decide to build or approve a project do so with a full
understanding of the environmental consequences and, equally important, that the
public is assured those consequences have been considered. For the EIR to serve
these goals it must present information so that the foreseeable impacts of pursuing
the project can be understood and weighed, and the public must be given an adequate
opportunity to comment on that presentation before the decision to go forward is
made. Communities far a Better Environment v. Richmond (2010) 184 Cal. App. 4th 70, 80
(quoting Vineyard Area Citizens far Responsible Growth, Inc. v. City of Rancho Cordova (2007)
40 Cal.4th 412, 449-450).
B.

The City Should Prepare an EIR for the Project

A strong presumption in favor of requiring preparation of an EIR is built into CEQA.
This presumption is reflected in what is known as the "fair argument" standard, under
which an agency must prepare an EIR whenever substantial evidence in the record
supports a fair argument that a project may have a significant effect on the
environment. Quail Botanical Gardens Found., Inc. v. City of Encinitas (1994) 29 Cal. App.
4th 1597, 1602; Friends of "B" St. v. City ofHqyward (1980) 106 Cal. App. 3d 988, 1002.
The fair argument test stems from the statutory mandate that an EIR be prepared for
any project that "may have a significant effect on the environment." Pub. Res. Code §
21151; No Ott, Inc. v. City ofLos Angeles (1974) 13 Cal. 3d 68, 75;Jensen v. City of Santa
Rosa (2018) 23 Cal. App. 5th 877, 884. Under this test, if a proposed project is not
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exempt and mqy cause a significant effect on the environment, the lead agency must
prepare an EIR. Pub. Res. Code§§ 21100(a), 21151; CEQA Guidelines§ 15064(a)(1),
(f)(1). An EIR may be dispensed with only if the lead agency finds no substantial
evidence in the initial study or elsewhere in the record that the project may have a
significant effect on the environment. Parker Shattuck Neighbors v. Berkeley City Council
(2013) 222 Cal. App. 4th 768, 785. In such a situation, the agency must adopt a
negative declaration. Pub. Res. Code§ 21080(c)(1); CEQA Guidelines§§ 15063(6)(2),
15064(£)(3).
"Significant effect upon the environment" is defined as "a ·substantial or potentially
substantial adverse change in the environment." Pub. Res. Code § 21068; CEQA
Guidelines§ 15382. A project "may" have a significant effect on the environment if
there is a "reasonable probability" that it will result in a significant impact. No Oil, Inc. v
City ofLos Angeles, 13 Cal. 3d at 83 fn. 16; Sundstrom v. County ofMendocino (1988) 202
Cal. App. 3d 296, 309. If any aspect of the project may result in a significant impact on
the environment, an EIR must be prepared even if the overall effect of the project is
beneficial. CEQA Guidelines§ 15063(b)(1). See County Sanitation Dist. No. 2 v. County of
Kern (2005) 127 Cal. App. 4th 1544, 1580.
This standard sets a "low threshold" for preparation of an EIR. Consolidated Irrig. Dist. v.
City of Selma (2012) 204 Cal. App. 4th 187,207; Nelson v._ County ofKern (2010) 190 Cal.
App. 4th 252; Pocket Protectors v. City of Sacramento (2004) 124 Cal. App. 4th 903, 928;
Bowman v. City ofBerkeley (2004) 122 Cal. App. 4th 572, 580; Citizen Action to Serve All
Students v. Thornley (1990) 222 Cal. App. 3d 748, 754; Sundstrom v. County ofMendocino
(1988) 202 Cal. App. 3d 296,310. If substantial evidence in the record supports a fair
argument that the project may have a significant environmental effect, the lead agency
must prepare an EIR even if other substantial evidence before it indicates the project
will have no significant effect. See Jensen v. City of Santa Rosa (2018) 23 Cal. App. 5th
877, 886; Clews Land & Livestock v City of San Diego (2017) 19 Cal. App. 5th 161, 183;
Stanislaus Audubon Soc'y, Inc. v. County of Stanislaus (1995) 33 Cal. App. 4th 144, 150;
Brentwood Ass'n far No Drilling, Inc. v. City ofLos Angeles (1982) 134 Cal. App. 3d 491;
Friends of "B" St. v City ofHqyward (1980) 106 Cal. App. 3d 988; CEQA Guidelines
§ 15064(±)(1).
As explained in full below, there is a fair argument that the Project will have a
significant effect on the environment. As a result, the "low threshold" for preparation
of an EIR has been met and the City must prepare an EIR.
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C.

CEQA Requires Revision and Recirculation of an Environmental
Impact Report When Substantial Changes or New Information Comes
to Light

Section 21092.1 of the California Public Resources Code requires that "[w]hen
significant new information is added to an environmental impact report after notice
has been given pursuant to Section 21092 ... but prior to certification, the public
agency shall give notice again pursuant to Section 21092, and consult again pursuant
to Sections 21104 and 21153 before certifying the environmental impact report" in
order to give the public a chance to review and comment upon the information.
CEQA Guidelines § 15088.5.
Significant new information includes "changes in the project or environmental
setting as well as additional data or other information" that "deprives the public of a
meaningful opportunity to comment upon a substantial adverse environmental effect
of the project or a feasible way to mitigate or avoid such an effect (including a
feasible project alternative)." CEQA Guidelines§ 15088.5(a). Examples of significant
new information requiring recirculation include "new significant environmental
impacts from the project or from a new mitigation measure," "substantial increase in
the severity of an environmental impact," "feasible project alternative or mitigation
measure considerably different from others previously analyzed" as well as when "the
draft EIR was so fundamentally and basically inadequate and conclusory in nature
that meaningful public review and comment were precluded." Id.
An agency has an obligation to recirculate an environmental impact report for public
notice and comment due to "significant new information" regardless of whether the
agency opts to include it in a project's environmental impact report. Cadiz 1-And Co. v.
Rail (ycle (2000) 83 Cal.App.4th 74, 95 [finding that in light of a new expert report
disclosing potentially significant impacts to groundwater supply "the EIR should have
been revised and recirculated for purposes of informing the public and governmental
agencies of the volume of groundwater at risk and to allow the public and
governmental agencies to respond to such information."]. If significant new
information was brought to. the attention of an agency prior to certification, an agency
is required to revise and recirculate that information as part of the environmental
impact report.
For all of the reasons discussed below, significant new information has been raised
relating to the Project that requires revision and recirculation of the IS /:MND or EIR.
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D.

Due to the COVID-19 Crisis, the City Must Adopt a Mandatory Finding
of Significance that the Project May Cause a Substantial Adverse Effect
on Human Beings and Mitigate COVID-19 Impacts

CEQA requires that an agency make a finding of significance when a Project may
cause a significant adverse effect on human beings. PRC§ 21083(6)(3); CEQA
Guidelines § 15065(a)(4).
Public health risks related to construction work requires a mandatory finding of
significance under CEQA. Cons~ction work has been defined as a Lower to Highrisk activity for COVID-19 spread by the Occupations Safety and Health
Administration. Recently, several construction sites have been identified as sources of
community spread of COVID-19. 2
SWRCC recommends that the Lead Agency adopt additional CEQA mitigation
measures to mitigate public health risks from the Project's construction activities.
SWRCC requests that the Lead Agency require safe on-site construction work
practices as well as training and certification for any construction workers on the
Project Site.
In particular, based upon SWRCC's experience with safe construction site work
practices, SWRCC recommends that the Lead Agency require that while construction
activities are being conducted at the Project Site:

Construction Site Design:

2

•

The Project Site will be limited to two controlled entry
points.

•

Entry points will have temperature screening technicians
taking temperature readings when the entry point is open.

•

The Temperature Screening Site Plan shows details
regarding access to the Project Site and Project Site logistics
for conducting temperature screening.

•

A 48-hour advance notice will be provided to all trades prior
to the first day of temperature screening.

Santa Clara County Public Health (June 12, 2020) COVID-19 CASES AT CONSTRUCTION SITES HIGHLIGHT
NEED FOR CONTINUED VIGllANCE IN SECTORS THAT HAVE REOPENED, available at https://www.sccgov.
org/sites/covid19/Pages/press-release-06-12-2020-cases-at-construction-sites.aspx.
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•

The perimeter fence directly adjacent to the entry points will
be clearly marked indicating the appropriate 6-foot social
distancing position for when you approach the screening
area. Please reference the Apex temperature screening site
map for additional details.

•

There will be clear signage posted at the project site directing
you through temperature screening.

•

Provide hand washing stations throughout ~e construction
site.

Testing Procedures:

•

The temperature screerung being used are non-contact
devices.

•

Temperature readings will not be recorded .

•

Personnel will be screened upon entering the testing center
and should only take 1-2 seconds per individual.

•

Hard hats, head coverings, sweat, dirt, sunscreen or any
other cosmetics must be removed on the forehead before
temperature screening.

•

Anyone who refuses to submit to a temperature screening or
does not answer the health screening questions will be
refused access to the Project Site.

•

Screening will be performed at both entrances from 5:30 am
to 7:30 am.; main gate [ZONE 1] and personnel gate
[ZONE 2]

•

After 7:30 am only the main gate entrance [ZONE 1] will
continue to be used for temperature testing for anybody
gaining entry to the project site such as returning personnel,
deliveries, and visitors.

•

If the digital thermometer displays a temperature reading
above 100.0 degrees Fahrenheit, a second reading will be
taken to verify an accurate reading.
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•

If the second reading confirms an elevated temperature,
DHS will instruct the individual that he/ she will not be
allowed to enter the Project Site. D HS will also instruct the
individual to promptly notify his /her supervisor and his /her
human resources (HR) representative and provide them with
a copy of Annex A.

Planning
•

Require the development of an Infectious Disease Preparedness
and Response Plan that will include basic infection prevention
measures (requiring the use of personal protection equipment),
policies and procedures for prompt identification and isolation of
sick individuals, social distancing (prohibiting gatherings of no
more than 10 people including all-hands meetings and all-hands
lunches) communication and training and workplace controls that
meet standards that may be promulgated by the Center for
Disease Control, Occupational Safety and Health Administration,
Cal/ OSHA, California Department of Public Health or applicable
local public health agencies. 3

The United Brotherhood of Carpenters and Carpenters International Training Fund
has developed COVID-19 Training and Certification to ensure that Carpenter union
members and apprentices conduct safe work practices. The Agency should require
that all construction workers undergo COVID-19 Training and Certification before
being allowed to conduct construction activities at the Project Site.

E.

CEQA Bars the Deferred Development of Environmental Mitigation
Measures

CEQA mitigation measures proposed and adopted into an environmental impact
report are required to describe what actions that will be taken to reduce or avoid an
environmental impact. (CEQA Guidelines§ 15126.4(a)(1)(B) [providing
"[f]ormulation of mitigation measures should not be deferred until some future
3

See also The Center for Construction Research and Training, North America's Building Trades Unions (April 27
2020) NABTU and CPWR COVIC-19 Standards for U.S Constructions Sites, available at
https://www.cpwr.com/sites/default/files/NABTU CPWR Standards COVID-19.pdf; Los Angeles County
Department of Public Works (2020) Guidelines for Construction Sites During COVID-19 Pandemic, available at
https ://dpw .lacounty .gov/building-and-safety/docs/pw guidelin es-construction-sites.pdf.
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time."].) While the same Guidelines section 15126.S(a)(l)(B) acknowledges an
exception to the rule against deferrals, but such exception is narrowly proscribed to
situations where "measures may specify performance standards which would mitigate
the significant effect of the project and which may be accomplished in more than one
specified way." (Id.) Courts have also recognized a similar exception to the general
rule against deferral of mitigation measures where the performance criteria for each
mitigation measure is identified and described in the EIR. (Sacramento Old City Ass'n
v. City Council (1991) 229 Cal.App.3d 1011.)
Impermissible deferral cah occur when an EIR calls for mitigation measures to be
created based on future studies or describes mitigation measures in general terms but
the agency fails to commit itself to specific performance standards. (Preserve Wild
Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281 [city improperly deferred
mitigation to butterfly habitat by failing to provide standards or guidelines for its
management]; San Joaquin Raptor Rescue Center v. County of Merced (2007) 149
Cal.App.4th 645, 671 [EIR failed to provide and commit to specific criteria or
standard of performance for mitigating impacts to biological habitats]; see also
Cleveland Nat'l Forest Found. v San Diego Ass'n of Gov'ts (2017) 17 Cal.App.5th
413, 442 [generalized air quality measures in the EIR failed to set performance
standards]; California Clean Energy Comm. v City of Woodland (2014) 225
Cal.App.4th 173, 195 [agency could not rely on a future report on urban decay with
no standards for determining whether mitigation required]; POET, LLC v. State Air
Resources Bd. (2013) 218 Cal.App.4th 681, 740 [agency could not rely on future
rulemaking to establish specifications to ensure emissions of nitrogen oxide would not
increase because it did not establish objective performance criteria for measuring
whether that goal would be achieved]; Gray v. County of Madera (2008) 167
Cal.App.4th 1099, 1119 [rejecting mitigation measure requiring replacement water to
be provided to neighboring landowners because it identified a general goal for
mitigation rather than specific performance standard]; Endangered Habitats League,
Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 794 [requiring report without
established standards is impermissible delay].)
Here, the IS /MND defers the development of many its mitigation measures for
potentially significant environmental impacts:

City of San Buenaventura - Veterans Affairs Community-Based Outpatient Clinic Project
October 26, 2020
Page 11 of 30

• AES-1 (Aesthetics) fails to develop a plan to protect the removal of vegetation
and instead merely indicates that a plan will be developed in accordance with
the City's Tree Protection Plan (IS/MND, 4.1.2);
• AES-2 fails to develop any plan for impacts of substantial light or glare and
instead defers development of a "Outdoor Lighting Plan" to sometime before
the issuance of a grading permit that will be submitted to the City (IS/MND,
4.1.4);
•

BI 0-1 (biological resources) not only fails to provide any performance
standards or guidelines to protect bird species, but it is also does not commit to
taking any action. The IS /MND only calls for activities to work around the
bird breeding season "if feasible" without committing to any action or
describing what feasibility means. (IS/MND,.4.4.2);

•

CUL-1 (cultural resources) does not put forth a1:1y plan to mitigate impacts to
cultural resources, and instead defers the development of a plan to after
construction commences "[i] f warranted, the archeologist shall develop a
plan ... " (IS/MND, 4.5.2);

•

I{AZ-1 (hazards and hazardous materials) defers the development of a plan for
safe asbestos removal to sometime prior to demolition activities (IS/MND,
4.9.4); and

•

HAZ-2 defers the development of a plan for lead-based removal until
demolition activities have commenced.

The IS /MND needs to be amended to include specific mitigation measures that
explain in detail how they will comply with applicable rules and regulations. Every
mitigation measure listed above in the IS/MND merely states a plan will be developed
that complies with the applicable code. The IS /MND needs to specify what the plan
is and what performance standard or measure will be used that complies with any rule
or regulation cited.
F.

The IS/MND Fails to Adequately Disclose, Analyze and Mitigate the
Project's Significant Noise Impacts

CEQA Guidelines, Appendix G, Sec. XII. (a) specifies that a potentially significant
impact for noise should be found where there is "[e]xposure of persons to or
generation of noise levels in excess of standards established in the local general plan
or noise ordinance, or applicable standards of other agencies." Here, the Project has
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the potential to generate excessive noise levels during the construction phase which
could affect nearby sensitive receptors at residential sites. The IS /MND discloses that
there are nearby sensitive receptors to the Project site which include residences only
100 feet north of the Project site. (IS/MND, p. 4.13-7.)
The IS /MND admits that noise levels from heavy constructions vehicles will reach 90
cl.BA at 50 feet from the vehicles, and the Project will generate hundreds of trips from
workers and vendors vehicles. (IS/MND, p 4.13-7.) However, the IS/MND
concludes that construction-related noise levels would not have the potential to cause
a significant impact because construction would take place during permitted hours
and some of the noise may be masked by local traffic. This claim is unsubstantiated
and not supported by substantial evidence. The City of Ventura General Plan - Noise
Element establishes noise standards for acceptable conditions which are laid out in .
the IS/MND noise analysis. 4 Any noise levels over 70 cl.BA are considered normally
and clearly unacceptable for residential land uses. The City of Ventura Municipal
Code Chapter 10.650, Sec. 10.650.130 also establishes acceptable noise levels at
residential sites. 5 Exterior noise levels at residential properties should not exceed 50
cl.BA even during permitted hours.
If construction equipment will reach levels of 90 cl.BA only 100 feet from residential
sites, it is not supported that nearby road noise from a local street will somehow
"mask" noise levels to such an extent that no mitigation measures or a finding of
significant impact is required. The IS /MND needs to be amended to include a
significant impact finding and include all feasible mitigation measures to reduce these
noise impacts.
G.

The DEIR Fails to Support Its Findings with Substantial Evidence

When new information is brought to light showing that an impact previously
discussed in the DEIR but found to be insignificant with or without mitigation in the
DEIR's analysis has the potential for a significant environmental impact supported by
substantial evidence, the EIR must consider and resolve the conflict in the evidence.
(See Visalia Retai~ L.P. v. City of Visalia (2018) 20 Cal. App. 5th 1, 13, 17; see also
Protect the Historic Amador Waterwqys v. Amador Water Agenry (2004) 116 Cal. App. 4th
1099, 1109 .) While a lead agency has discretion to formulate standards for

4

City of Ventura General Plan-Noise Element, IS/MND p. 4.13-3.
pp. 4.13-3~4.

5 IS/MND,
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determining significance and the need for mitigation measures-the choice of any
standards or thresholds of significance must be "based to the extent possible on
scientific and factual data and an exercise of reasoned judgment based on substantial
evidence. (CEQA Guidelines§ 15064(6); Cleveland Nat'/ Forest Found. v. San Diego Ass'n
of Gov'ts (2017) 3 Cal. App. 5th 497, 515; Mission Bqy Alliance v. Office of Communi-!)! Inv.
& Infrastructure (2016) 6 Cal. App. 5th 160, 206.) And when there is evidence that an
impact could be significant, an EIR cannot adopt a contrary finding without providing
an adequate explanation along with supporting evidence. (East Sacramento Partnership for
a Livable City v. City. ofSacramento (2016) 5 Cal. App. 5th 281, 302.)

In addition, a determination that regulatory compliance will be sufficient to prevent
significant adverse impacts must be based on a project-specific analysis of potential
impacts and the effect of regulatory compliance. In Californians for Alternatives to Toxics
v. Department ofFood & Agrfr. (2005) 136 Cal. App. 4th 1, the court set aside an EIR
for a statewide crop disease control plan because it did not include an evaluation of
the risks to the environment and human health from the proposed program but
simply presumed that no adverse impacts would occur from use of pesticides in
accordance with the registration and labeling program of the California Department
of Pesticide Regulation. See also Ebbetts Pass Forest Watch v Department ofForestry & Fire
Protection (2008) 43 Cal. App. 4th 936, 956 (fact that Department of Pesticide
Regulation had assessed environmental effects of certain herbicides in general did not
excuse failure to assess effects of their use for specific timber harvesting project).
1.

The IS/ MND Fails to Support its AirQuality Anafysis with Substantial
Evidence and Fails to Adopt All Feasible Mitigation Measures.

Diesel particulate matter health risk emissions were inadequately evaluated. As
previously mentioned, there are nearby sensitive receptors at residential sites a mere
100 feet from the Project site. (IS/MND, 4.3-8.) The conclusion that operational and
construction health risk impacts would be less than significant without conducting a
quantified construction or operational health risk assessment (HRA) is not based
upon substantial evidence. More specifically, the IS/MND attempts to justify this by
stating that health impacts to nearby sensitive receptors associated with DPM
exposure from construction activities would be "expected to occur well below the 30year exposure period used in health risk assessments ... " but the IS /MND failed to
conduct an HRA to properly assess the risks, as is required by the most recent
relevant guidance on this issue. (IS/MND, p. 4.3.9.)
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First, by claiming a less than significant impact without conducting a quantified HRA
to nearby, existing sensitive receptors as a result of Project construction and
operation, the IS/MND fails to compare the excess health risk to the SCAQl\ID's
specific numeric threshold of 10 in one million. 6 Thus, the IS /MND cannot conclude
less than significant health risk impacts resulting from Project construction and
operation without quantifying emissions to compare to the proper threshold. Second,
the omission of a quantified HRA is inconsistent with the most recent guidance
published by the Office of Environmental Health Hazard Assessment (OEHHA), the
organization responsible for providing guidance on conducting HRAs in California.
In February of 2015, OEHHA released its mo_st recent Risk Assessment Guidelines:
Guidance Manualfor Preparation ef Health Risk Assessments. 7 This guidance document
describes the types of projects that warrant th~ preparation of an HRA. Construction
of the Project will produce emissions of DPM, a human carcinogen, through the
exhaust stacks of construction equipment over a construction period of many
months. The OEHHA document recommends that all short-term projects lasting at
least two months be evaluated for cancer risks to nearby sensitive receptors. 8
Therefore, per OEHHA guidelines, the health risk impacts from Project construction
should be evaluated by the IS/MND.
Furthermore, once construction of the Project is complete, the Project will operate
for a long period of time. As previously stated, Project operation will generate
thousands of daily vehicle trips, not including pass-by trips or internal capture, which
will generate additional exhaust emissions and continue to expose nearby sensitive
receptors to DPM emissions. (See IS/MND, Appendix A). The OEHHA document
recommends that exposure from projects lasting more than 6 months be evaluated for
the duration of the project, and recommends that an exposure duration of 30 years be
used to estimate individual cancer risk for the maximally exposed individual resident
(MEIR). 9 Even though the IS /MND does provide for the expected lifetime of the
Project, we can reasonably assume that the Project will operate for at least 30 years, if
not more. Therefore, health risks from Project operation should also be evaluated, as
6
"South Coast AQMD Air Quality Significance Thresholds." SCAQMD, April 2019, available at:
http://www.agmd.gov/docs/default-source/cega/handbook/scagmd-air-quality-significance-thresholds.pdf?sfvrsn=2
7
"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/hotspots2015.html
8
"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf, p. 8-18.
9
"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf, p. 8-6, 8-15.
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a 30-year exposure duration vastly exceeds the 2-month and 6-month requirements
set forth by OEHHA. This guidance reflects the most recent health risk policy, and as
such, an updated assessment of health risks to nearby sensitive receptors from Project
construction and operation should be included in a revised CEQA evaluation for the
Project.
There is also no evidence in Appendix A or the IS /MND that any cumulative impacts
air quality analysis was conducted that included other projects. Thus, there is no
substantial evidence upon which to base the IS/MND's conclusion of no significant
cumulative impacts that require additional mitigation measures. The IS /MND needs
to conduct a cumulative air quality impacts analysis, and if there is a potentially
significant impact, impose adequate and all feasible measures.
Lastly, the IS/MND finds a potentially significant air quality impact for NOx ·
emissions due to construction exhaust that would exceed the relevant threshold..
(IS/MND, 4.3.5.) To mitigate this impact, the IS/MND proposes using Tier 4
emissions standards for off-road construction vehicles. There are two types of "Tier 4
engines" -Tier 4 "Interim' and Tier 4 "Final." Tier 4 emissions standards were phased
in by the Cal. Air Resources Board ("CARB") from 2011-2015. See EPA's final rule 10;
see 40 Code Fed. Regs.§ 1039.102 (describing passed-in Tier 4 PM reductions). The
2011 standards are referred to as 'Tier 4 Interim," while the 2015 limits represent
"Tier 4 Final" standards. (Id.) Tier 4 Interim equipment is less efficient and has higher
emissions than Tier 4 Final equipment. In particular, while Tier 4 Final equipment
achieves 90% PM/DPM reductions (the air pollutants responsible for the Project's
cancer risk), Tier 4 Interim has higher PM/DPM emissions (reducing PM/DPM by just
50-85%). Thus, this air quality impact is not adequately mitigated and the use of Tier 4
Final equipment needs to be adopted.
2.

The IS/ MND Fails to Supports its Findings on Greenhouse Gas
Impacts with Substantial Evidence.

CEQA Guidelines§ 15064.4 allow a lead agency to determine the significance of a
project's GHG impact via a qualitative analysis (e.g., extent to which a project
complies with regulations or requirements of state/regional/local GHG plans),
and/ or a quantitative analysis (e.g., using model_ or methodology to estimate project

10

https ://www.epa.gov/regulations-emissions-vehicles-andengines/ final-rule-contro I-emissions-air-po11 utionnonroad-diesel and https://www .gpo.gov/fdsys/pkg/FR-2004-06-29/pdf/04-11293 .pdf
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emissions and compare it to a numeric threshold). So too, CEQA Guidelines allow
lead agencies to select what model or methodology to estimate GHG emissions so
long as the selection is supported with substantial evidence, and the lead agency
"should explain the limitations of the particular model or methodology selected for
use." CEQA Guidelines § 15064.4(c).
Here, the IS/MND concludes that the Project will have a less than significant impact
relating to greenhouse gas emissions largely because the Project is consistent with the
goals and policies of SCAG's 2016-2040 RTP /SCS Plan and CARB's 2017 Scoping
Plan. (IS/MND, pp. 4.8.6-4.8.9.) However, these plans do not qualify as adequate
GHG reduction plans or Climate Action Plans ("CAP"). CEQA Guidelines§§
15064.4(6)(3) and 15183(6) allows a lead agency to consider a project's consistency
with regulations or requirements adopted to implement a statewide, regional, or local
plan for the reduction or mitigation of GHG emissions. When read in conjunction,
CEQA Guidelines§§ 15064.4(b)(3) and 15183.5(6)(1) make clear qualified GHG
reduction plans or CAPs should include the following features:
(1) Inventory: Quantify GHG emissions, both existing and projected over a
specified time period, resulting from activities (e.g., projects) within a defined
geographic area (e.g., lead agency jurisdiction);
(2) Establish GHG Reduction Goal: Establish a level, based on substantial
evidence, below which the contribution to GHG emissions from activities
covered by the plan would not be cumulatively considerable;
(3) Analyze Project Types: Identify and analyze the GHG emissions resulting
from specific actions or categories of actions anticipated within the geographic
area;
(4) Craft Performance Based Mitigation Measures: Specify measures or a
group of measures, including performance standards, that substantial evidence
demonstrates, if implemented on a project-by-project basis, would collectively
achieve the specified emissions level;
(5) Monitoring: Establish a mechanism to monitor the CAP progress toward
achieving said level and to require amendment if the plan is not achieving
specified levels;
Collectively, the above-listed features tie qualitative measures to quantitative results,
which in turn become binding via proper monitoring and enforcement by the
jurisdiction-all resulting in real G HG reductions for the jurisdiction as a whole, and
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substantial evidence demonstrating that a project's incremental contribution is not
cumulatively considerable. Here, however, the IS /MND fails to demonstrate that
these plans and policies include the above-listed requirements to be considered
qualified GHG Reduction Plans for the City. As such, the IS/MND leaves an
analytical gap showing that compliance with said plans can be used for a project-level
significance determination for the Project. Thus, the IS/MND's GHG analysis
regarding SCAG's 2016-2040 RTP /SCS Plan and CARB's Scoping Plan should not be
relied upon to determine Project significance.
In any event, the IS/MND has not demonstrated that the Project is actually
consistent with these plans. The Southern California Association of Government's
("SCAG") 2016-2040 Regional Transportation Plan/Sustainable Communities
Strategy ("2016 RTP /SCS") and the California Air Resources Board ("CARB") 2017
Climate Change Scoping Plan ("2017 Scoping Plan") outline numerous projectspecific measures for reducing Project GH.G emissions which the IS/MND fails to
consider.
In September 2008, SB 375 (Gov. Code§ 65080(b) et seq.) was instituted to help
achieve AB 32 goals through strategies including requiring regional agencies to
prepare a Sustainable Communities Strategy ("SCS") to be incorporated into their
Regional Transportation Plan ("RTP"). The RTP links land use planning with the
regional transportation system so that the region can grow smartly and sustainably,
while also demonstrating how the region will meet targets set by CARB that reduce
the per capita GHG emission from passenger vehicles in the region.
In April 2012, SCAG adopted its 2012-2035 RTP / SCS ("2012 RTP /SCS"), which
proposed specific land use policies and transportation strategies for local governments
to implement that will help the region achieve GHG emission reductions of 9 percent
per capita in 2020 and 16 percent per capita in 2035. In April 2016, SCAG adopted
the 2016-2040 RTP/SCS ("2016 RTP/SCS") 11 , which incorporates and builds upon
_the policies and strategies in the 2012 RTP /SCS 12,that will help the region achieve
GHG emission reductions that would reduce the region's per capita transportation
· emissions by eight percent by 2020 and 18 percent by 2035. 13 SCAG's RTP /SCS plan
is based upon the same requirements outlined in CARB's 2017 Scoping Plan and SB

12

13

SCAG (Apr. 2016) 2016 RTP/SCS, p. 69, 75-115, http://scagrtpscs.net/Documents/2016/final/f2016RTPSCS.pdf.
Id., p. 8, 15, 153, 166.
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375.

For both the 2012 and 2016 RTP /SCS, SCAG prepared Program Environmental
Impact Reports ("PEIR") that include Mitigation Monitoring and Reporting Programs
("MMRP") that list project-level environmental mitigation measures that directly
and/ or indirectly relate to a project's GHG impacts and contribution to the region's
GHG emissions. 14 These environmental mitigation measures serve to help local
municipalities when identifying mitigation to reduce impacts on a project-specific
basis that can and should be implemented when they identify and mitigate projectspecific environmental itnpacts. 15
The sections below outline applicable land use policies, transportation ·strategies, and
project-level GHG measures identified in the 2012 and 2016 RTP /SCS and PEIRs
which the RDEIR should consider (note that this is not an exhaustive list):
Land Use and Transportation
•

Providing transit fare discounts 16 ;

•

Implementing transit integration strategies 17 ; and

• Anticipating shared mobility platforms, car-to-car cotntnunications, and
automated vehicle technologies. 18
GHG Emissions Goals 19
•

Reduction in emissions resulting from a project through implementation of
project features, project design, or other measures, such as those described in

14

Id., p. 116-124; see also SCAG 2012 RTP /SCS, supra fn. 38, p. 77-86.
SCAG 2012 RTP /SCS, supra fn. 38, p. 77; see also SCAG 2016 RTP /SCS, supra fn. 41, p. 115.
16 SCAG 2012 RTP /SCS, supra fn. 38, Tbls. 4.3 - 4.7; see also SCAG 2016 RTP /SCS, supra fn. 41, p. 75-114.

15

17

1s

Id
Id

19 SCAG 2012 RTP /SCS (Mar. 2012) Final.PEIR MMRP, p. 6-2-6-14 (including mitigation measures ("MM") AQ3,
BIO/OS3, CUL2, GEO3, GHG15, HM3, LU14, NO1, POP4, PS12, TR23, W9 [stating "~]ocal agencies can and
should comply with the requirements of CEQA to mitigate impacts to [the environmental] as applicable and feasible
... [and] may refer to Appendix G of this PEIR for examples of potential mitigation to consider when appropriate in
reducing environmental impacts of future projects." (Emphasis added)]),
http:/ /rtpscs.scag.ca.gov/Documents/peir/2012/final/ .
Final2012PEIR.pdf; see also id., Final PEIR Appendix G (including MMs AQ1-23, GHG1-8, PS1-104, TR1-83, Wl-62),
http://rtpscs.scag.ca.gov/Documents/peir/2012/final/2012fPEIR_AppendixG_Example
Measures.pdf; SCAG 2016 RTP /SCS (Mar. 2016) Final PEIR MMRP, p. 11-63 (including MMs AIR-2(b), AIR-4(6),
EN- 2(b), GHG-3(6), HYD-1(b), HYD-2(b), HYD-8(b), TRA-1(b), TRA-2(6), USS-4(b), USS-6(b)),
http://scagrtpscs.net/Documents/2016/peir/final/2016fPEIR_ExhibitB_MMRP.pdf.
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Appendix F of the State CEQA Guidelines, 20 such as:
o Potential measures to reduce wasteful, inefficient and unnecessary
consumption of energy during construction, operation, maintenance and/ or
removal. The discussion should explain why certain measures were
incorporated in the project and why other measures were dismissed.
o The potential siting, orientation, and design to minimize energy consumption,
including transportation energy.
o The potential for reducing peak energy demand.
o Alternate fuels (particularly renewable ones) or energy systems.
o Energy conservation which could result from recycling efforts.
•

Off-site measures to mitigate a project's emissions.

•

Measures that consider incorporation of Best Available Control Technology
(BACT) during design, construction and operation of projects to minimize
GHG emissions, including but not limited to:
o Use energy and fuel-efficient vehicles and equipment;
o Deployment of zero- and/ or near zero emission technologies;
o Use cement blended with the maximum feasible amount of flash or other
materials that reduce GHG emissions from cement production;
o Incorporate design measures to reduce GHG emissions from solid waste
management through encouraging solid waste recycling and reuse;
o Incorporate design measures to reduce energy consumption and increase use
of renewable energy;
o Incorporate design measures to reduce water consumption;
o Use lighter-colored pavement where feasible;
o Recycle construction debris to maximum extent feasible;

• Adopting employer trip reduction measures to reduce employee trips such as
vanpool and carpool programs, providing end-of-trip facilities, and
telecommuting programs.

°CEQA Guidelines, Appendix F-Energy Conservation,http://resources.ca.gov/ceqa/guidelines/Appendix_F.html.

2
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•

Designate a percentage of parking spaces for ride-sharing vehicles or highoccupancy vehicles, and provide adequate passenger loading and unloading for
those vehicles;

•

Land use siting and design measures that reduce GHG emissions, including:
o Measures that increase vehicle efficiency, encourage use of zero and low
emissions vehicles, or reduce the carbon content of fuels, including
constructing or encouraging construction of electric vehicle charging stations
or neighborhood electric vehicle networks, or charging for electric bicycles;
and
o Measures to reduce GHG emissions from solid waste management through
encouraging solid waste.recycling and reuse.
Hydr~logy & Water Quality Goals

•

Incorporate measures consistent in a manner that conforms to the standards set
by regulatory agencies responsible for regulating water quality/ supply
requirements, such as:.
o Reduce exterior consumptive uses of water in public areas, and should
promote reductions in private homes and businesses, by shifting to droughttolerant native landscape plantings(xeriscaping), using weather-based
irrigation systems, educating other public agencies about water use, and
installing related water pricing incentives.
o Promote the availability of drought-resistant landscaping options and provide
information on where these can be purchased. Use of reclaimed water
especially in median landscaping and hillside landscaping can and should be
implemented where feasible.
o Implement water conservation best practices such as low-flow toilets, waterefficient clothes washers, water system audits, and leak detection and repair.
o Ensure that projects requiring continual dewatering facilities implement
monitoring systems and long-term administrative procedures to ensure
proper water management that prevents degrading of surface water and
minimizes, to the greatest extent possible, adverse impacts on groundwater
for the life of the project. Comply with appropriate building codes and
standard practices including the Uniform Building Code.
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o Maximize, where practical and feasible, permeable surface area in existing
urbanized areas to protect water quality, reduce flooding, allow for
groundwater recharge, and preserve wildlife habitat. Minimized new
impervious surfaces to the greatest extent possible, including the use of inlieu fees and off-site mitigation.
o A void designs that require continual dewatering where feasible.
o Where feasible, do not site transportation facilities in groundwater recharge
areas, to prevent conversion of those areas to impervious sur~ace.
•

Incorporate measures consistent in a manner that conforms to the standards set
by regulatory agencies responsible for regulating and enforcing water quality and
waste discharge requirements, such as:
o Complete, and have approved, a Stormwater Pollution Preyention Plan
·
("SWPPP") before initiation of construction.
o Implement Best Management Practices to reduce the peak stormwater runoff
from the project site to the maximum extent practicable.
o Comply with the Caltrans stormwater discharge permit as applicable; and
identify and implement Best Management Practices to manage site erosion,
wash water runoff, and spill control.
o Complete, and have approved, a Standard Urban Stormwater Management
Plan, prior to occupancy of residential or commercial structures.
o Ensure adequate capacity of the surrounding stormwater system to support
stormwater runoff from new or rehabilitated structures or buildings.
o Prior to construction within an area subject to Section 404 of the Clean
Water Act, obtain all required permit approvals and certifications for
construction within the vicinity of a watercourse (e.g., Army Corps § 404
permit, Regional Waterboard § 401 permit, Fish & Wildlife§ 401 permit).
o Where feasible, restore or expand riparian areas such that there is no net loss
of impervious surface as a result of the project.
o Install structural water quality control features, such as drainage channels,
detention basins, oil and grease traps, filter systems, and vegetated buffers to
prevent pollution of adjacent water resources by polluted runoff where
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required by applicable urban stormwater runoff discharge permits, on new
facilities.
o Provide structural stormwater runoff treatment consistent with the applicable
urban storm.water runoff permit where Caltrans is the operator, the statewide
permit applies.
o Provide operational best management practices for street cleaning, litter
control, and catch basin cleaning are implemented to prevent water quality
degradation in. compliance with applicable stormwater runoff discharge
permits; and ensure treatment controls are in place as early as possible, such
as during the acquisition process for rights-of-way, not just later during the
facilities design and construction phase.
o Comply with applicable municipal separate storm sewer system discharge
permits as well as Caltrans' stormwater discharge permit including long-term
sediment control and drainage of roadway runoff.
o Incorporate as appropriate treatment and control features such as detention
basins, infiltration strips, and porous paving, other features to control surface
runoff and facilitate groundwater recharge into the design of new
transportation projects early on in the process to ensure that adequate acreage
and elevation contours are provided during the right-of-way acquisition
process.
o Design projects to maintain volume of runoff, where any downstream
receiving water body has not been designed and maintained to accommodate
the increase in flow velocity, rate, and volume without impacting the water's
beneficial uses. Pre-project flow velocities, rates, volumes must not be
exceeded. This applies not only to increases in stormwater runoff from the
project site, but also to hydrologic changes induced by flood plain
encroachment. Projects should not cause or contribute to conditions that
degrade the physical integrity or ecological function of
any downstream receiving waters.
o Provide culverts and facilities that do not increase the flow velocity, rate, or
volume and/ or acquiring sufficient storm drain easements that accommodate
an appropriately vegetated earthen drainage channel.
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o Upgrade storm.water drainage facilities to accommodate any increased runoff
volumes. These upgrades may include the construction of detention basins or
structures that will delay peak flows and reduce flow velocities, including
expansion and restoration of wetlands and riparian buffer areas. System
designs shall be completed to eliminate increases in peak flow rates from
current levels.
o Encourage Low Impact Development ("LID") and incorporation of natural
spaces that reduce, treat, infiltrate and manage stormwater runoff flows in all
new developments, where practical and feasible.
•

Incorporate measures consistent with the provisions of the Groundwater
Management Act and implementing regulations, such as:
o For projects requiring continual dewatering facilities, implement monitoring
systems and long-term administrative procedures to ensure proper water
management that prevents degrading of surface water and minimizes, to the
greatest extent possible, adverse impacts on groundwater for the life of the
project, Construction designs shall comply with appropriate building codes
and standard practices including the Uniform Building Code.
o Maximize, where practical and feasible, permeable surface area in existing
urbanized areas to protect water quality, reduce flooding, allow for
groundwater recharge, and preserve wildlife habitat. Minimize to the greatest
extent possible, new impervious surfaces, including the use of in-lieu fees and
off-site mitigation.
o A void designs that require continual dewatering where feasible.
o A void construction and siting on groundwater recharge areas, to prevent
conversion of those areas to impervious surface.
o Reduce hardscape to the extent feasible to facilitate groundwater recharge as
appropriate.

•

Incorporate mitigation measures to ensure compliance with all federal, state,
and local floodplain regulations, consistent with the provisions of the National
Flood Insurance Program, such as:
o Comply with Executive Order 11988 on Floodplain Management, which
requires avoidance of incompatible floodplain development, restoration and
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preservation of the natural and beneficial floodplain values, and maintenance
of consistency with the standards and criteria of the National Flood
Insurance Program.
o Ensure that all roadbeds for new highway and rail facilities be elevated at
least one foot above the 100-year base flood elevation. Since alluvial fan
flooding is not often identified on FEMA flood maps, the risk of alluvial fan
flooding should be evaluated and projects should be sited to avoid alluvial fan
flooding. Delineation of floodplains and alluvial fan boundaries should
attempt to account for future hydrologic changes caused by global climate
change.
Transportation. Traffic, and Safety
•

Institute teleconferencing, telecommute and/ or flexible work hour programs to
reduce unnecessary employee transportation.

•

Create a ride-sharing program by designating a certain percentage of parking
spaces for ride sharing vehicles, designating adequate passenger loading and
unloading for ride sharing vehicles, and providing a web site or message board
for coordinating rides.

•

Provide a vanpool for employees.

•

Provide a Transportation Demand Management (TDM) plan containing
strategies to reduce on-site parking demand and single occupancy vehicle travel.
The TDM shall include strategies to increase bicycle, pedestrian, transit, and
carpools/vanpool use, including:
o Inclusion of additional bicycle parking, shower, and locker facilities that
exceed the requirement.
o Direct transit sales or subsidized transit passes.
o Guaranteed ride home program.
o Pre-tax commuter benefits (checks).
o On-site car-sharing program (such as City Car Share, Zip Car, etc.).
o On-site carpooling program.
o Distribution of information concerning alternative -transportation options.
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o Parking spaces sold/leased separately.
o Parking management strategies; including attendant/valet parking and shared
parking spaces.
• Promote ride sharing programs e.g., by designating a certain percentage of
parking spaces for high-occupancy vehicles, providing larger parking spaces to
accommodate vans used for ride-sharing, and designating adequate passenger
loading and unloading and waiting areas.
• Encourage the use of public transit systems by enhancing safety and cleanliness
on vehicles and in and around stations, providing shuttle service to public
transit, offering public transit incentives and providing public education and
publicity about public transportati.on services.
• Build or fund a major transit stop wi~. or near transit development upon
consultation with applicable CT Cs.
• Work with the school districts to improve pedestrian and bike access to schools
and to restore or expand school bus service using lower-emitting vehicles.
• Purchase, or create incentives for purchasing, low or zero-emission vehicles.
• Provide the necessary facilities and infrastructure to encourage the use of low or
zero-emission vehicles.
• Promote ride sharing programs, if determined feasible and applicable by the
Lead Agency, including:
o Designate a certain percentage of parking spaces for ride-sharing vehicles.
o Designate adequate passenger loading, unloading, and waiting areas for ridesharing vehicles.
o Provide a web site or message board for coordinating shared rides.
o Encourage private, for-profit community car-sharing, including parking
spaces for car share vehicles at convenient locations accessible by public
transit.
o Hire or designate a rideshare coordinator to develop and implement
ridesharing programs.
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•

Support voluntary, employer-based trip reduction programs, if determined
feasible and applicable by the Lead Agency, including:
o Provide assistance to regional and local ridesharing organizations.
o Advocate for legislation to maintain and expand incentives for employer
ridesharing programs.
o Require the development of Transportation Management Associations for
large employers and commercial/ industrial complexes.
o Provide public recognition of effective programs through awards, top ten
lists, and other mechanisms.

•

Implement a "guaranteed ride home" program for those who commute by
public transit, ridesharing, or other modes of transportation, and encourage
employers to subscribe to or support the program.

•

Encourage and utilize shuttles to serve neighborhoods, employment centers and
major destinations.

•

Create a free or low-cost local area shuttle system that includes a fixed route to
popular tourist destinations or shopping and business centers.

•

Work with existing shuttle service providers to coordinate their services.

•

Facilitate employment opportunities that minimize the need for private vehicle
trips, such as encourage telecommuting options with new and existing
employers, through project review and incentives, as appropriate.

•

Organize events and workshops to promote G HG-reducing activities.

•

Implement a Parking Management Program to discourage private vehicle use,
including:
o Encouraging carpools and vanpools with preferential parking and a reduced
parking fee.
o Institute a parking cash-out program or establish a parking fee for all singleoccupant vehicles.
Utilities & Service Systems

•

Integrate green building measures consistent with CALGreen (Title 24, part 11 ),
U.S. Green Building Council's Leadership in Energy and Environmental
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Design, energy Star Homes, Green Point Rated Homes, and the California
Green Builder Program into project design including, but not limited to the
following:
o Reuse and minimization of construction and demolition (C&D) debris and
diversion of C&D waste from landfills to recycling facilities.
o Inclusion of a waste management plan that promotes maximum C&D
diversion.
o Development of indoor recycling program and space.
o Discourage exporting of locally generated waste outside of the SCAG region
during the construction and implementation of a project. Encourage disposal
within the county where the waste originates as much as possible. Promote
green technologies for long-distance transport of waste (e.g., clean engines
· and clean locomotives or electric rail for waste-by-rail disposal systems) and
consistency with SCAQMD and 2016 RTP /SCS policies can and should be
required.
o Develop ordinances that promote waste prevention and recycling activities
such as: requiring waste prevention and recycling efforts at all large events
_and venues; implementing recycled content procurement programs; and
developing opportunities to divert food waste away from landfills and toward
food banks and composting facilities.
o Develop alternative waste management strategies such as composting,
recycling, and conversion technologies.
o Develop and site composting, recycling, and conversion technology facilities
that have minimum environmental and health impacts.
o Require the reuse and recycle construction and demolition waste (including,
but not limited to, soil, vegetation, concrete, lumber, metal, and cardboard).
o Integrate reuse and recycling into residential industrial, institutional and
commercial projects.
o Provide recycling opportunities for residents, the public, and tenant
businesses.
:o Provide education and publicity about reducing waste and available recycling
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services.
o Implement or expand city or county-wide recycling and composting
programs for residents and businesses. This could include extending the types
of recycling services offered (e.g., to include food and green waste recycling)
and providing public education and publicity about recycling services.
There is no evidence in the IS /MND that mentions or demonstrates consistency with
the above listed measures and strategies of the SCAG RTP /SCS Plan. Thus, the
IS/MND fails to demonstrate that the Proj~ct is consistent with that Plan or CARB's
Scoping Plan. The only thing the IS /MND actually does is claim consistency with
cherry-picked broad goals and policies of those plans-not any specific project
applicable goals.
Furthermore, there is no evidence that the IS/MND accounted for the Project's
cumulative GHG impacts by analyzing the Project's GHG emissions together with
"the effects of past projects, the effects of other current projects, and the effects of
probable future projects." CEQA Guidelines§ 15065(a)(3). An EIR must discuss
cumulative impacts when they are significant and the project's incremental
contribution is "cumulatively considerable." CEQA Guidelines §15130(a). A project's
incremental contribution is cumulatively considerable if the incremental effects of the
project are significant "when viewed in connection with the effects of past projects,
the effects of other current projects, and the effects of probable future projects."
CEQA Guidelines§ 15065(a)(3). The IS/l\1ND needs to conduct a cumulative GHG
impacts analysis, and if there is a potentially significant impact, impose adequate and
all feasible measures.
3.

The IS/MND Fails to Support Findings on Hazards and Hazardous
Materials with Substantial Evidence.

CEQA Guidelines, Appendix G Sec. VII (b) specifies that a potentially significant
impact should be found where it is reasonably foreseeable that a hazard to the public
might be created due to release of hazardous materials into the environment. The
IS/l\1ND discloses that the Coca-Cola Bottling Company site which adjoins the
Project site to the southeast at 5335 Walker Street is listed on Geotraccker as a
completed cleanup site. (IS/l\1ND, 4.9.3.)
Elevated levels of hydrocarbons were fi;mnd from four USTs which were removed
from the property between 1992 and 1996. As a result of the removal of the USTs,
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the IS/MND concludes that the Project site is "not anticipated" to be impacted from
those USTs. However, it is well known that hydrocarbons from USTs can migrate
laterally and cause adverse health effects at adjoining sites. The IS/MND has not
provided any evidence that any site assessments or characterizations of the Project site
or adjoining site ruled out migration to the Project site.
The Project site was also used for agriculture until the mid-1970s, and although the
site was since cleared and graded for construction, the IS /MND provides no evidence
that rules out possible soil contamination from the use of pesticides.
The IS /MND needs to include a significant impact finding and a Phase I and II ESA
with soil and groundwater sampling to rule out any possible significant environmental
impacts and mitigation measures that may be needed to address this hazard. This also
constitutes deferred mitigation under the CEQA Guidelines.

II.

THE PROJECT VIOLATES THE STATE PLANNING AND
ZONING LAW AS WELL AS THE CITY'S GENERAL PLAN
A.

Background Regarding the State Planning and Zoning Law

An EIR must identify, fully analyze and mitigate any inconsistencies between a
proposed project and the general, specific, regional, and other plans that apply to the
project. CEQA Guidelines § 15125(d); Pfeiffer v. Ciry of Sunnyvale Ciry Council (2011)
200 Cal.App.4th 1552, 1566; Friends of the Eel River v. Sonoma Counry Water Agenry
(2003) 108 Cal.App.4th 859, 881. There does not need to be a direct conflict to
trigger this requirement; even if a project is "incompatible" with the "goals and
policies" of a land use plan, the EIR must assess the divergence between the project
and the plan, and mitigate any adverse effects of the inconsistencies. Napa Citi,zens for
Honest Government v. Napa Counry Bd of Supervisors (2001) 91 Cal.App.4th 342, 378-79;
see also Pocket Protectors v. Ciry of Sacramento (2004) 124 Cal.App.4th 903 (holding under
CEQA that a significant impact exists where project conflicts with local land use
policies); Friends of'~" Street v. Ciry ofHqyward (1980) 106 Cal.App.3d 988, 998 (held
county development and infrastructure improvements must be consistent with
adopted general plans) (citing Gov. Code 65302).
B.

The IS/MND is Inconsistent with the City's General Plan Noise
Element

The Project has the potential to generate excessive noise levels during the
construction phase which could affect nearby sensitive receptors at residential sites.
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The IS /MND discloses that there are nearby sensitive receptors to the Project site
which include residences only 100 feet north of the Project site. (IS/MND, p. 4.13-7.)
The City of Ventura General Plan - Noise Element establishes noise standards for
acceptable conditions which are laid out in the IS/MND noise analysis. 21 Any noise
levels over 70 cl.BA are considered normally and clearly unacceptable for residential
land uses.
The IS /MND admits that noise levels from heavy constructions vehicles will reach 90
cl.BA at 50 feet from the vehicles, and the Project will generate hundreds of trips from
workers and vendors vehicles. (IS/MND, p 4.13-7.) However, the IS/MND
concludes that construction-related noise levels would not have the potential to cause
a significant impact because construction would take place during permitted hours
and some of the noise may be masked by local traffic. This claim is unsubstantiated
and not supported by substantial evidence.
The IS/MND should be amended to include compliance measures with the City's
noise standards.
III.

CONCLUSION

Commenters request that the City revise and recirculate the Project's IS/MND
and/ or prepare an environmental impact report which addresses the aforementioned
concerns. If the City has any questions or concerns, feel free to contact my Office.
Sincerely,

Mitchell M. Tsai
Attorneys for Southwest Regional Council of Carpenters

21

City of Ventura General Plan - Noise Element, IS/MND p. 4.13-3.

P: (626) 381-9248
F: (626) 389-5414
E: mitch@mitchtsailaw.com

•

Mitchell M. Tsai
Attorney At Law

155 South El Molino Avenue
Suite 104
Pasadena, California 91101

VIA U.S. MAIL & E-MAIL
November 18, 2020
City of Ventura Planning Commission
501 Poli Street
Ventura, CA 93002
Elizabeth Richardson, Principal Planner .
City of Ventura
501 Poli Street
Ventura, CA 93002
Em: erichardson@cityofventura.ca.gov
RE:

Agenda Item No. 2~ PROJ-14017 - Ventura VA Clinic Design Review
and Planned Development Permit at 5250 Ralston Street

Dear Honorable Commissioners and Ms. Richardson,
On behalf of the Southwest Regional Council of Carpenters ("Commenter" or
"Carpenter"), my Office is submitting these comments on the City of San
Buenaventura's ("City" or "Lead Agency") Initial Study/Mitigated Negative
Declaration ("IS/MND") (SCH No. 2020090474) for the Veterans Affairs
Community-Based Outpatient Clinic in the City of Ventura which proposes to
demolish the existing industrial facility on-site and construct a one-story 51,000 square
foot building to serve as a primary care clinic for the local veteran population.

("Project").
The Southwest Carpenters is a labor union representing 50,000 union carpenters in six
states and has a strong interest in well ordered land use planning and addressing the
environmental impacts of development projects.
Individual members of the Southwest Carpenters live, work and recreate in the City
and surrounding communities and would be directly affected by the Project's
environmental impacts.
Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(6); Cal. Pub. Res. Code§ 21177(a); Bakers.field Citizens

City of San Buenaventura - Agenda Item No. 2, Veterans Affairs Community-Based Outpatient Clinic Project
November 18, 2020
Page 2 of 35

for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vinryards v. Monterry Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.
Commenters expressly reserves the right to supplement these comments at or prior to
hearings on the Project, and at any later hearings and proceedings related to this
Project. Cal. Gov. Code§ 65009(b); Cal. Pub. Res. Code§ 21177(a); Bakersfield Citizens
for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vinryards v. Monterry Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.
Commenters incorporates by reference all comments raising issues regardjng the EIR
submitted prior to certification of the EIR for the Project. Citizens for Clean Energy v
City of Woodland (2014) 225 Cal. App. 4th 173, 191 (finding that any party who has
objected to the Project's environmental documentation may assert any issue timely
raised by other parties).
Moreover, Commenter requests that the Lead Agency provide notice for any and all
notices referring or related to the Project issued under the California Environmental
Quality Act ("CEQA"), Cal Public Resources Code ("PRC")§ 21000 et seq, and the
California Planning and Zoning Law ("Planning and Zoning Law"), Cal. Gov't
Code§§ 65000-65010. California Public Resources Code Sections 21092.2, and
21167 (f) and Government Code Section 65092 require agencies to mail such notices
to any person who has filed a written request for them with the clerk of the agency's
governing body.
The City should seriously consider proposing that the Applicant provide additional
community benefits such as requiring local hire and paying prevailing wages to benefit
the City. Moreover, it would be beneficial for the City to require the Applicant to hire
workers: (1) who have graduated from a Joint Labor Management apprenticeship
training program approved by the State of California, or have at least as many hours
of on-the-job experience in the applicable craft which would be required to graduate
from such a state approved apprenticeship training program and; (2) who are
registered apprentices in an apprenticeship training program approved by the State of
California.
In addition, the City should require the Project to be built to standards exceeding the
current 2019 California Green Building Code to mitigate the Project's environmental
impacts and to advance progress towards the State of California's environmental
goals.

- - - - ~ - - ~ -----------------------~
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I.

EXPERT

Norman Marshall, President of Smart Mobility, Inc., is a transportation planning and
modeling expert who specializes in analyzing the relationships between the built
environment and travel behavior, and doing planning that coordinates multi-modal
transportation with land use and community needs.

Mr. Marshall helped found Smart Mobility, Inc. in 2001. Prior to this, he was at RSG
for 14 years where he developed a national practice in travel demand modeling. He
spec!alizes in analyzing the relationships between the built environment and travel
behavior, and doing planning that coordinates multi-modal transportation with land
use and community needs .
. Mr. Marshall's company, Smart Mobility, has completed transportation projects in
over 30 states for a wide range of clients including state Departments of
Transportation, Metropolitan Planning Organizations, Cities, transit agencies, and
public interest groups.
Mr. Marshall graduated from Worcester Polytechnic Institute in 1977 with a B.S. in
Mathematics and from Dartmouth College in 1982 with a M.S. in Engineering
Sciences. He has many peer-reviewed publications and presentations. Mr. Marshall is
co-leader of the Congress for the New Urbanism project for Transportation Modeling
Reform. Mr. Marshall's curriculum vitae is provided along with his comment letter
regarding the Project's transportation impacts, attached hereto as Exhibit A.
II.

THE PROJECT WOULD BE APPROVED IN VIOLATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT
A.

Background Concerning the California Environmental Quality Act

CEQA has two basic purposes. First, CEQA is designed to inform decision makers
and the public about the potential, significant environmental effects of a project. 14
California Code of Regulations ("CCR" or "CEQA Guidelines") § 15002(a)(1). 1 "Its
purpose is to inform the public and its responsible officials of the environmental
consequences of their decisions before they are made. Thus, the EIR 'protects not only
the environment but also informed self-government.' [Citation.]" Citizens of Goleta
1

The CEQA Guidelines, codified in Title 14 of the California Code of Regulations, section 150000 et seq, are
regulatory guidelines promulgated by the state Natural Resources Agency for the implementation of CEQA. (Cal.
Pub. Res. Code§ 21083.) The CEQA Guidelines are given "great weight in interpreting CEQA except when ...
clearly unauthorized or erroneous." Center for Biological Diversity v. Department ofFish & Wildlife (2015) 62 Cal.
4th 204,217.
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Valley v. Board ofSupervisors (1990) 52 Cal. 3d 553, 564. The EIR has been described as
"an environmental 'alarm bell' whose purpose it is to alert the public and its
responsible officials to environmental changes before they have reached ecological
points of no return." Berkeley Keep Jets Over the Bqy v. Bd. of-Port Comm'rs. (2001) 91 Cal.
App. 4th 1344, 1354 ("Berkeley Jets''); County of Inyo v. Yorry (1973) 32 Cal. App. 3d 795,
810.
Second, CEQA directs public agencies to avoid or reduce environmental damage
when possible by requiring alternatives or mitigation measures. CEQA Guidelines§
15002(a)(2) and (3). See also, Berkelry Jets, 91 Cal. App. 4th 1344, 1354; Citizens of Goleta
Vallry v. Board ofSupervisors (1990) 52 Cal.3d 553; Laurel Heights Improvement Ass'n v.
Regents of the University of California (1988) 47 Cal.3d 376, 400. The EIR serves to
provide public agencies and the. public in general with information about the effect
that a proposed project is likely to have on the environment and to "identify ways that
environmental damage can be avoided or significantly reduced." CEQA Guidelines§
15002(a)(2). If the project has a significant effect on the environment, the agency may
approve the project only upon finding that it has "eliminated or substantially lessened
all significant effects on the environment where feasible" and that any unavoidable
significant effects on the environment are "acceptable due to overriding concerns"
specified in CEQA section 21081. CEQA Guidelines§ 15092(b)(2)(A-B).
While the courts review an EIR using an "abuse of discretion" standard, "the
reviewing court is not to 'uncritically rely on every study or analysis presented by a
project proponent in support of its position.' A 'clearly inadequate or unsupported
study is entitled to no judicial deference."' Berkelry Jets, 91 Cal.App.4th 1344, 1355
(emphasis added) (quoting Laurel Heights, 47 Cal.3d at 391,409 fn. 12). Drawing this
line and determining whether the EIR complies with CEQA' s information disclosure
requirements presents a question of law subject to independent review by the courts.
(Sierra Club v. Cnty. ofFresno (2018) 6 Cal. 5th 502, 515; Madera Oversight Coalition, Inc. v.
County ofMadera (2011) 199 Cal.App.4th 48, 102, 131.)As the court stated in Berkeley
Jets, 91 Cal. App. 4th at 1355:
A prejudicial abuse of discretion occurs "if the failure to include relevant
information precludes informed decision-making and informed public
participation, thereby thwarting the statutory goals of the EIR process.
The preparation and circulation of an EIR is more than a set of technical hurdles for
agencies and developers to overcome. The EIR' s function is to ensure that
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government officials who decide to build or approve a project do so with a full
understanding of the environmental consequences and, equally important, that the
public is assured those consequences have been considered. For the EIR to serve
these goals it must present information so that the foreseeable impacts of pursuing
the project can be understood and weighed, and the public must be given an adequate
opportunity to comment on that presentation before the decision to go forward is
made. Communities for a Better Environment v. -Richmond (2010) 184 Cal. App. 4th 70, 80
(quoting VinryardArea Citizens for Responsible Growth, Inc. v. Ctry of Rancho Cordova (2007)
40 Cal.4th 412, 449-450).
B.

The City Should Prepare an EIR for the Project

A strong presumption in favor of requiring preparation of an EIR is built into CEQA.
This presumption is reflected in what is known as the "fair argument" standard, under
which an agency must prepare an EIR whenever substantial evidenc_e in the record
supports a fair argument that a project may have a significant effect on the
environment. Quail Botanical Gardens Found, Inc. v. Ciry ofEncinitas (1994) 29 Cal. App.
4th 1597, 1602; Friends of"B" St. v. Ciry ofHqyward (1980) 106 Cal. App. 3d 988, 1002.
The fair argument test stems from the statutory mandate that an EIR be prepared for
any project that "may have a significant effect on the environment." Pub. Res. Code§
21151; No Oil, Inc. v. Ctry ofLos Angeles (1974) 13 Cal. 3d 68, 75;Jensen v. City ofSanta
Rosa (2018) 23 Cal. App. 5th 877, 884. Under this test, if a proposed project is not
exempt and mqy cause a significant effect on the environment, the lead agency must
prepare an EIR. Pub. Res. Code§§ 21100(a), 21151; CEQA Guidelines§ 15064(a)(1),
(f)(1). An EIR may be dispensed with only if the lead agency finds no substantial
evidence in the initial study or elsewhere in the record that the project may have a
significant effect on the environment. Parker Shattuck Neighbors v. Berkelry City Council
(2013) 222 Cal. App. 4th 768, 785. In such a situation, the agency must adopt a
negative declaration. Pub. Res. Code§ 21080(c)(1); CEQA Guidelines§§ 15063(6)(2),
15064(±) (3).
"Significant effect upon the environment" is defined as "a substantial or potentially
substantial adverse change in the environment." Pub. Res. Code § 21068; CEQA
Guidelines § 15382. A project "may" have a significant effect on the environment if
there is a "reasonable probability" that it will result in a significant impact. No Oil, Inc. v
Ctry ofLos Angeles, 13 Cal. 3d at 83 fn. 16; Sundstrom v. County ofMendocino (1988) 202
Cal. App. 3d 296, 309. If any aspect of the project may result in a significant impact on
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the environment, an EIR must be prepared even if the overall effect of the project is
beneficial. CEQA Guidelines§ 15063(6)(1). See Counry Sanitation Dist. No. 2 v. Counry of
Kern (2005) 127 Cal. App. 4th 1544, 1580.
This standard sets a "low threshold" for preparation of an EIR. Consolidated Img. Dist. v.
City ofSelma (2012) 204 Cal. App. 4th 187,207; Nelson v. Counry ofKern (2010) 190 Cal.
App. 4th 252; Pocket Protectors v. Ciry of Sacramento (2004) 124 Cal. App. 4th 903, 928;
Bowman v. Ciry ofBerkelry (2004) 122 Cal. App. 4th 572, 580; Citizen Action to Serve All
Students v. Thornlry (1990) 222 Cal. App. 3d 748, 754; Sundstrom v. Counry ofMendocino
(1'988) 202 Cal. App. 3d 296,310. If substantial evidence in the record supports a fair
argument that the project may have a significant environmental effect, the lead agency
must prepare an EIR even if other substantial evidence before it indicates the project
will have no significant effect. See Jensen v. Ciry ofSanta Rosa (2018) 23 Cal. App. 5th
877, 886; Clews I.and & Livestock v Ciry ofSan Diego (2017) 19 Cal. App. 5th 161, 183;
· Stanislaus Audubon S ocy, Inc. v. Counry of Stanislaus (199 5) 33 Cal. App. 4th 144, 150;
Brentwood Ass'n for No Drilling, Inc. v. City ofLos Angeles (1982) 134 Cal. App. 3d 491;
Friends of ''B" St. v Ciry ofHayward (1980) 106 Cal. App. 3d 988; CEQA Guidelines
§ 15064(£)(1).
As explained in full below, there is a fair argument that the Project will have a
_ significant effect on the environment. As a result, the "low threshold" for preparation
of an EIR has been met and the City must prepare an EIR.
C.

CEQA Requires Revision and Recirculation of an Environmental
Impact Report When Substantial Changes or New Information Comes
to Light

Section 21092.1 of the California Public Resources Code requires that "[w]hen
significant new information is added to an environmental impact report after notice
has been given pursuant to Section 21092 ... but prior to certification, the public
agency shall give notice again pursuant to Section 21092, and consult again pursuant
to Sections 21104 and 21153 before certifying the environmental impact report" in
order to give the public a chance to review and comment upon the information.
CEQA Guidelines§ 15088.5.
Significant new information includes "changes in the project or environmental
setting as well as additional data or other information" that "deprives the public of a
- meaningful opportunity to comment upon a substantial adverse environmental effect
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of the project or a feasible way to mitigate or avoid such an effect (including a
feasible project alternative)." CEQA Guidelines§ 15088.S(a). Examples of significant
new information requiring recirculation include "new significant environmental
impacts from the project or from a new mitigation measure," "substantial increase in
the severity of an environmental impact," "feasible project alternative or mitigation
measure considerably different from others previously analyzed" as well as when "the
draft EIR was so fundamentally and basically inadequate and conclusory in nature
that meaningful public review and comment were precluded." Id.
An agency has an obligation to recirculate an environmental impact report for public
notice and comment due to "significant new information" regardless of whether the
agency opts to include it in a project's environmental impact report. Cadiz Land Co. v.
Rail Cycle (2000) 83 Cal.App.4th 74, 95 [finding that in light of a new expert report
disclosing potentially significant impacts to groundwater supply "the EIR should have
been revised and recirculated for purposes of informing the public and governmental
agencies of the volume of groundwater at risk and to allow the public and
governmental agencies torespond to such information."]. If significant new
information was brought to the attention of an agency prior to certification, an agency
is required to revise and recirculate that information as part of the environmental
impact report.
For all of the reasons discussed below, significant new information has been raised
relating to the Project that requires revision and recirculation of the IS /MND or EIR.

D.

Due to the COVID-19 Crisis;, the City Must Adopt a Mandatory Finding
of Significance that the Project May Cause a Substantial Adverse Effect
on Human Beings and Mitigate COVID-19 Impacts

CEQA requires that an agency make a finding of significance when a Project may
cause a significant adverse effect on human beings. PRC§ 21083(b)(3); CEQA
Guidelines§ 15065(a)(4).
Public health risks related to construction work requires a mandatory finding of
significance under CEQA. Construction work has been defined as a Lower to Highrisk activity for COVID-19 spread by the Occupations Safety and Health

.

-·--- ·-···-··-···-·--·-··--·· ····-···-·-····················-··· - · · · - - - - · - · - - · - - · · · · . . ···-···
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Administration. Recently, several construction sites have been identified as sources· of
community spread of COVID-19. 2
SWRCC recommends that the Lead Agency adopt additional CEQA mitigation
measures to mitigate public health risks from the Project's construction activities.
SWRCC requests that the Lead Agency require safe on-site construction work
practices as well as training and certification for any construction workers on the
Project Site.
In particular, based upon SWRCC's experience with safe construction site work
practices, SWRCC recommends that the Lead Agency require that while construction
activities. are being conducted at the Project Site:

Construction Site Design:

•

The Project Site will be limited to two controlled entry points .

•

Entry points will have temperature screening technicians taking
temperature readings when the entry point is open.

•

The Temperature Screening Site Plan shows details regarding
access to the Project Site and Project Site logistics for conducting
temperature screening.

•

A 48-hour advance notice will be provided to all trades prior to the
first day of temperature screening.

•

The perimeter fence directly adjacent to the entry points will be
clearly marked indicating the appropriate 6-foot social distancing
position for when you approach the screening area. Please
reference the Apex temperature screening site map for additional
details.

•

There will be clear signage posted at the project site directing you
through temperature screening.

•

Provide hand washing stations throughout the construction site.

2

Santa Clara County Public Health (June 12, 2020) COVID-19 CASES AT CONSTRUCTION SITES HIGHLIGHT
NEED FOR CONTINUED VIGILANCE IN SECTORS THAT HAVE REOPENED, available at https://www:sccgov.

org/sites/covid19/Pages/press-release-06-12-2020-cases-at-construction-sites.aspx.

--------------------~-----------~
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Testing Procedures:

•

The temperature screening being used are non-contact devices .

•

Temperature readings will not be recorded .

•

Personnel will be screened upon entering the testing center and
should only take 1-2 seconds per individual.

•

Hard hats, head coverings, sweat, dirt, sunscreen or any other
cosmetics must be removed on the forehead before temperature
screening.

•

Anyone who refuses to submit to a- temperature screening or does
not answer the health screening questions will be refused access to
the Project Site.

•

-Screening will be performed at both entrances from 5:30 am to 7:30
-am.; main gate [ZONE 1] and personnel gate [ZONE 2]

•

After 7:30 am only the main gate entrance [ZONE 1] will continue
to be used for temperature testing for anybody gaining entry to the
project site such as returning personnel, deliveries, and visitors.

•

If the digital thermometer displays a temperature reading above
100.0 degrees Fahrenheit, a second reading will be taken to verify
an accurate reading.

•

If the second reading confirms an elevated temperature, DHS will
instruct the individual that he/ she will not be allowed to enter the
Project Site. DHS will also instruct the individual to promptly
notify his/her supervisor and his/her human resources (HR)
representative and provide them with a copy of Annex A.

Planning
•

Require the development of an Infectious Disease Preparedness and
Response Plan that will include basic infection prevention measures
(requiring the use of personal protection equipment), policies and
procedures for prompt identification and isolation of sick individuals,
social distancing (prohibiting gatherings of no more than 10 people
including all-hands meetings and all-hands lunches) communication and
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training and workplace controls that meet standards that may be
promulgated by the Center for Disease Control, Occupational Safety and
Health Administration, Cal/ OSHA, California Department of Public
Health or applicable local public health agencies. 3
The United Brotherhood of Carpenters and Carpenters International Training Fund
has developed COVID-19 Training and Certification to ensure that Carpenter union
members and apprentices conduct safe work practices. The Agency should require
that all construction workers undergo COVID-19 Training and Certification before
being allowed to conduct construction activities at the Project Site.

E.

CEQA Bars the Deferred Development of Environmental Mitigation
Measures

CEQA mitigation measures proposed and adopted into an environmental impact
report are required to describe what actions· that will be taken to reduce or avoid an
environmental impact. (CEQA Guidelines§ 15126.4(a)(1)(B) [providing
"[f]ormulation of mitigation measures should not be deferred until some future
time."].) While the same Guidelines section 15126.S(a)(l)(B) acknowledges an
exception to the rule against deferrals, but such exception is narrowly proscribed to
situations where "measures may specify performance standards which would mitigate
the significant effect of the project and which may be accomplished in more than one
specified way." (Id.) Courts have also recognized a similar exception to the general
rule against deferral of mitigation measures where the performance criteria for each
mitigation measure is identified and described in the EIR. (Sacramento Old City Ass'n
v. City Council (1991) 229 Cal.App.3d 1011.)
Impermissible· deferral can occur when an EIR calls for mitigation measures to be
created based on future studies or describes mitigation measures in general terms but
the agency fails to commit itself to specific performance standards. (Preserve Wild
Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281 [city improperly deferred
mitigation to butterfly habitat by failing to provide standards or guidelines for its
management]; San Joaquin Raptor Rescue Center v. County of Merced (2007) 149
3

See also The Center for Construction Research and Training, North America's Building Trades Unions (April 27
2020) NABTU.and CPWR COVIC-19 Standards for U.S Constructions Sites, available at
https://www.cpwr.com/sites/default/files/NABTU CPWR Standards COVID-19.pdf; Los Angeles County
Department of Public Works (2020) Guidelines for Construction Sites During COVID-19 Pandemic, available at
https ://dpw .lacounty .gov/building-and-safety/docs/pw guidelines-construction-sites. pdf.
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Cal.App.4th 645, 671 [EIR failed to provide and commit to specific criteria or
standard of performance for mitigating impacts to biological habitats]; see also
Cleveland Nat'l Forest Found. v San Diego Ass'n of Gov'ts (2017) 17 Cal.App.5th
413, 442 [generalized air quality measures in the EIR failed to set performance
standards]; California Clean Energy Comm. v City of Woodland (2014) 225
Cal.App.4th 173, 195 [agency could not rely on a future report on urban decay with
no standards for determining whether mitigation required]; POET, LLC v. State Air
Resources Bd. (2013) 218 Cal.App.4th 681, 740 [agency could not rely on future
rulemaking to establish specifications to ensure emissions of nitrogen oxide would not
increase because it did not establish objective performance criteria for measuring
whether that goal would be achieved]; Gray v. County of Madera (2008) 167
Cal.App.4th 1099, 1119 [rejecting mitigation measure requiring replace°:1-ent water to
be provided to neighboring landowners because it identified a general goal for
mitigation rather than specific performance standard]; Endangered Habitats League,
Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 794 [requiring report without
established standards is impermissible delay].)
Here, the IS/MND defers the development of many its mitigation measures for
potentially significant environmental impacts:
•

AES-1 (Aesthetics) fails to develop a plan to protect the removal of.vegetation
and instead merely indicates that a plan will be developed in accordance with
the City's Tree Protection Plan (IS/MND, 4.1.2);

•

AES-2 fails to develop any plan for impacts of substantial light or glare and
instead defers development of a "Outdoor Lighting Plan" to sometime before
the issuance of a grading permit that will be submitted to the City (IS/MND,
4.1.4);

•

BIO-1 (biological resources) not only fails to provide any performance
standards or guidelines to protect bird species, but it is also does not commit to
taking any action. The IS /MND only calls for activities to work around the
bird breeding season "if feasible" without committing to any action or
describing what feasibility means. (IS/MND, 4.4.2);

•

CUL-1 (cultural resources) does not put forth any plan to mitigate impacts to
cultural resources, and instead defers the development of a plan to after
construction commences "[i]f warranted, the archeologist shall dev_elop a
plan ... " (IS/MND, 4.5.2);
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•

HAZ-1 (hazards and hazardous materials) defers the development of a plan for
safe asbestos removal to sometime prior to demolition activities (IS/MND,
4.9.4); and

•

HAZ-2 defers the development of a plan for lead-based removal until
demolition activities have commenced.

The IS /MND needs to be amended to include specific mitigation measures that
explain in detail how they will comply with applicable rules and regulations. Every
mitigation measure listed above in the IS/MND merely states a plan will be developed
that complies with the applicable code. The IS /MND needs to specify what the plan
is and what performance standard or measure will be used that complies with any rule
or regulation cited.
F.

The IS /MND Fails to Adequately Disclose~ Analyze and Mitigate the
Project's Significant Noise Impacts

CEQA Guidelines, Appendix G, Sec. XII. (a) specifies that a potentially significant
impact for noise should be found where there is "[e]xposure of persons to or
generation of noise levels in excess of standards established in the local general plan
or noise ordinance, or applicable standards of other agencies." Here, the Project has
the potential to generate excessive noise levels during the construction phase which
could affect nearby sensitive receptors at residential sites. The IS /MND discloses that
there are nearby sensitive receptors to the Project site which include residences only
100 feet north of the Project site. (IS/MND, p. 4.13-7.)
The IS /MND admits that noise levels from heavy constructions vehicles will reach 90
dBA at 50 feet from the vehicles, and the Project will generate hundreds of trips from
workers and vendors vehicles. (IS/MND, p 4.13-7.) However, the IS/MND
concludes that construction-related noise levels would not have the potential to cause
a significant impact because construction would take place during permitted hours
and some of the noise may be masked by local traffic. This claim is unsubstantiated
and not supported by substantial evidence. The City of Ventura General Plan-Noise
Element establishes noise standards for acceptable conditions which are laid out in
the IS/MND noise analysis. 4 Any noise levels over 70 dBA are considered normally
and clearly unacceptable for residential land uses. The City of Ventura Municipal
Code Chapter 10.650, Sec. 10.650.130 also establishes acceptable noise levels at
4

City of Ventura General Plan - Noise Element, IS/MND p. 4.13-3.
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residential sites. 5 Exterior noise levels at residential properties should not exceed 50
dBA even during permitted hours.
If construction equipment will reach levels of 90 dBA only 100 feet from residential
sites, it is not supported that nearby road noise from a local street will somehow
"mask" noise levels to such an extent that no mitigation measures or a finding of
· significant impact is required. The IS /MND needs to be amended to include a
significant impact finding and include all feasible mitigation measures to reduce these
noise impacts.

G.

The IS/MND Fails to Support Its Findings with Substantial Evidence

When new information is brought to light showing that an impact previously
discussed in the DEIR but found. to be insignificant with or without mitigation in the
DEIR's analysis has the potential for a significant environmental impact supported by
substantial evidence, the EIR must consider and resolve the conflict in the evidence.
(See Visalia Retai~ L.P. v. Ciry of Visaha (2018) 20 Cal. App. 5th 1, 13, 17; see also
Protect the Historic Amador Waterwqys v. Amador Water Agenry (2004) 116 Cal. App. 4th
1099, 1109 .) While a lead agency has discretion to formulate standards for
determining significance and the need for mitigation measures-the choice of any
standards or thresholds of significance must be "based to the extent possible on
scientific and factual data and an exercise of reasoned judgment based on substantial
evidence. (CEQA Guidelines§ 15064(b); Cleveland Nat'l Forest Found. v. San DiegoAss'n
of Gov'ts (2017) 3 Cal. App. 5th 497, 515; Mission Bqy Alliance v. Office of Commum!J Inv.
& Infrastructure (2016) 6 Cal. App. 5th 160, 206.) And when there is evidence that an
impact could be significant, an EIR cannot adopt a contrary finding without providing
an adequate explanation along with supporting evidence. (East Sacramento Partnership for
a Livable Ct!J v. Ciry ofSacramento (2016) 5 Cal. App. 5th 281, 302.)
In addition, a determination that regulatory compliance will be sufficient to prevent
significant adverse impacts must be based on a project-specific analysis of potential
impacts and the effect of regulatory compliance. In Californians for Alternatives to Toxics
v. Department ojFood & Ag1ic. (2005) 136 Cal. App. 4th 1, the court set aside an EIR
for a statewide crop disease control plan because it did not include an evaluation of
the risks to the environment and human health from the proposed program but
simply presumed that no adverse impacts would occur from use of pesticides in
5

IS/MND, pp. 4.13-3~4.
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accordance with the registration and labeling program of the California Department
of Pesticide Regulation. See also Ebbetts Pass Forest Watch v Department ofForestry & Fire
Protection (2008) 43 Cal. App. 4th 936, 956 (fact that Department of Pesticide
Regulation had assessed environmental effects of certain herbicides in general did not
excuse failure to assess effects of their use for specific timber harvesting project).
1.

The IS/ MND Fails to Support its AirQuality Anafysis with Substantial
Evidence and Fails to Adopt All Feasible Mitigation Measures.

Diesel particulate matter health risk emissions were inadequately evalua~ed. As
previously mentioned, there are nearby sensitive receptors at residential sites a mere
100 feet from the Project site. (IS/MND, 4.3-8.) The conclusion that operational and
construction health risk impacts would be less than significant without conducting a
quantified construction or operational health risk assessment (HRA) is not based ,
upon substantial evidence. More specifically, the IS/MND attempts ~o j1;1stify this by
stating that health impacts to nearby sensitive receptors associated with DPM
exposure from construction activities would be "expected to occur well below the 30year exposure period used in health risk assessments ... " but the IS/MND failed to
conduct an HRA to properly assess the risks, as is required by the most recent
relevant guidance on this issue. (IS/MND, p. 4.3.9.)
First, by claiming a less than significant impact without conducting a ·quantified HRA
to nearby, existing sensitive receptors as a result of Project construction and
operation, the IS /MND fails to compare the excess health risk to the SCAQMD' s
specific numeric threshold of 10 in one million. 6 Thus, the IS /MND cannot conclude
less than significant health risk impacts resulting from Project construction and
operation without quantifying emissions to compare to the proper threshold. Second,
the omission of a quantified HRA is inconsistent with the most recent guidance
published by the Office of Environmental Health Hazard Assessment (OEHHA), the
organization responsible for providing guidance on conducting HRAs in California.
In February of 2015, OE~HA released its most recent Risk Assessment Guidelines:
Guidance Manualfor Preparation ofHealth Risk Assessments. 7 This guidance document
describes the types of projects that warrant the preparation of an HRA. Construction
of the Project will produce emissions of DPM, a human carcinogen, through the
6

"South Coast AQMD Air Quality Significance Thresholds." SCAQMD, April 2019, available at:
http://www.agmd.gov/docs/default-source/cega/handbook/scaqmd-air-guality-significance-thresholds.pdf?sfvrsn=2
7
"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/hotspots2015.html
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exhaust stacks of construction equipment over a construction period of many
months. The OEHHA document recommends that all short-term projects lasting at
least two months be evaluated for cancer risks to nearby sensitive receptors. 8
Therefore, per OEHHA guidelines, the health risk impacts from Project construction
should be evaluated by the IS/MND.
Furthermore, once construction of the Project is complete, the Project will operate
for a long period of time. As previously stated, Project operation will generate
thousands of daily vehicle trips, not including pass-by trips or internal capture, which
will generate additional exhaust emissions and continue to expose nearby sensitive
receptors to DPM emissions. (See IS/MND, Appendix A). The OEHHA document
recommends that exposure from projects lasting more than 6 months be evaluated for
the duration of the project, and recommends that an exposure duration of 30 years be
used to estimate individual cancer risk for the maximally exposed individual resident
· (MEIR). 9 Even though the IS/MND does provide for the expected lifetime of the
Project, we can reasonably assume that the Project will operate for at least 30 years, if
not more. Therefore, health risks from Project operation should also be evaluated, as
a 30-year exposure duration vastly exceeds the 2-month and 6-month requirements
set forth by OEHHA. This guidance reflects the most recent health risk policy, and as
such, an updated assessment of health risks to nearby sensitive receptors from Project
construction and operation should be included in a revised CEQA evaluation for the
Project.
There is also no evidence in Appendix A or the IS /MND that any cumulative impacts
air quality analysis was conducted that included other projects. Thus, there is no
substantial evidence upon which to base the IS/MND's conclusion of no significant
cumulative impacts that require additional mitigation measures. The IS /MND needs
to conduct a cumulative air quality impacts analysis, and if there is a potentially
significant impact, impose adequate and all feasible measures.
2.

8

The IS/ MND Fails to Supports its_Findings on Greenhouse Gas
Impacts with Substantial Evidence.

"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf, p. 8-18.
9
"Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments." OEHHA, February
2015, available at: http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf, p. 8-6, 8-15.
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CEQA Guidelines§ 15064.4 allow a lead agency to determine the significance of a
project's GHG impact via a qualitative analysis (e.g., extent to which a project
complies with regulations or requirements of state/regional/local GHG plans),
and/ or a quantitative analysis (e.g., using model or methodology to estimate project
emissions and compare it to a numeric threshold). So too, CEQA Guidelines allow
lead agencies to select what model or methodology to estimate GHG emissions so
long as the selection is supported with substantial evidence, and the lead agency
"should explain the limitations of the particular model or methodology selected for
use." CEQA Guidelines § 15064.4(c).
Here, the IS/MND concludes that the Project will have a less than significant impact
relating to greenhouse gas emissions largely because the Project is consistent with the
goals and policies of SCAG's 2016-2040 RTP /SCS Plan and CARB's 2017 Scoping
Plan. (IS/MND, pp. 4.8.6-4.8~9.) _However, these plans do not qualify as adequate
GHG reduction plans or Cliniate.Action Plans ("CAP"). CEQA Guidelines sections
15064.4(b)(3) and 15183(b) allows a lead agency to consider a project's consistency
with regulations or requirements adopted to implement a statewide, regional, or local
plan for the reduction or mitigation of GHG emissions. When read in conjunction,
CEQA Guidelines§§ 15064.4(b)(3) and 15183.S(b)(l) make clear qualified GHG
reduction plans or CAPs should include the following features:
(1)

Inventory: Quantify GHG emissions, both existing and projected
over a specified time period, resulting from activities (e.g., projects)
within a defined geographic area (e.g., lead agency jurisdiction);

(2)

Establish GHG Reduction Goal: Establish a level, based on
substantial evidence, below which the contribution to GHG
emissions from activities covered by the plan would not be
cumulatively considerable;

(3)

Analyze Project Types: Identify and analyze the GHG emissions
resulting from specific actions or categories of actions anticipated
within the geographic area;

(4)

Craft Performance Based Mitigation Measures: Specify
measures or a group of measures, including performance standards,
that substantial evidence demonstrates, if implemented on a

City of San Buenaventura - Agenda Item No. 2, Veterans Affairs Community-Based Outpatient Clinic Project
November 18, 2020
Page 17 of 35

project-by-project basis, would collectively achieve the specified
emissions level;
(5)

Monitoring: Establish a mechanism to monitor the CAP progress
toward achieving said level and to require amendment if the plan is
not achieving specified levels;

Collectively, the above-listed features tie qualitative measures to quantitative results,
which in turn become binding via proper monitoring and enforcement by the
jurisdiction-all resulting in real GHG reductions for the jurisdi~tion as a whole, and
substantial evidence demonstrating that a project's incremental contribution is not
cumulatively considerable. Here, however; the IS/MND fails to demonstrate that
these plans and policies include the above-listed requirements to be considered
qualified GHG Reduction Plans for the City. As such, the IS/MND leaves an
analytical gap showing that compliance with said plans can be_:use_d for a project-level
significance determination for the Project. Thus, the IS/MND's GHG analysis
regarding SCAG's 2016-2040 RTP /SCS Plan and CARB's Scoping Plan should not be
relied upon to determine Project significance.
In any event, the IS/MND has not demonstrated that the Project is actually
consistent with these plans. The Southern California Association of Government's
("SCAG") 2016-2040 Regional Transportation Plan/Sustainable Communities
Strategy ("2016 RTP /SCS") and the California Air Resources Board ("CARB") 2017
Climate Change Scoping Plan ("2017 Scoping Plan") outline numerous projectspecific measures for reducing Project GHG emissions which the IS/MND fails to
consider.
In September 2008, SB 375 (Gov. Code § 65080(b) et seq.) was instituted to help
achieve AB 32 goals through strategies including requiring regional agencies to
prepare a Sustainable Communities Strategy ("SCS") to be incorporated into their
Regional Transportation Plan ("RTP"). The RTP links land use planning with the
regional transportation system so that the region can grow smartly and sustainably,
while also demonstrating how the region will meet targets set by CARB that reduce
the per capita GHG emission from passenger vehicles in the region.
In April 2012, SCAG adopted its 2012-2035 RTP / SCS ("2012 RTP /SCS"), which
proposed specific land use policies and transportation strategies for local governments
to implement that will help the region achieve GHG emission reductions of 9 percent
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per capita in 2020 and 16 percent per capita in 2035. In April 2016, SCAG adopted
the 2016-2040 RTP /SCS ("2016 RTP /SCS") 10, which incorporates and builds upon
the policies and strategies in the 2012 RTP /SCS 11 ,that will help the region achieve
GHG emission reductions that would reduce the region's per capita transportation
emissions by eight percent by 2020 and 18 percent by 2035. 12 SCAG's RTP /SCS plan
is based upon the same requirements outlined in CARB' s 2017 Scoping Plan and SB
375.
For both the 2012 and 2016 RTP /SCS, SCAG prepared Program Environmental
Impact Reports ("PEIR") that include Mitigation Monitoring and Reporting Programs
(''MMRP") that list project-level environmental mitigation measures that directly
and/ or indirectly relate to a project's GHG impacts and contribution to the region's
GHG emissions. 13 These environmental mitigation measures serve to help local
municipalities when identifying mitigation to reduce impacts on a project-specific
basis that can and should be implemented when they identify and mitigate projectspecific environmental impacts. 14
The sections below outline applicable land use. policies, transportation strategies, and
project-level GHG measures identified in the 2012 and 2016 RTP /SCS and PEIRs
which the RDEIR should consider (note that this is not an exhaustive list):
Land Use and Transportation

11

•

Providing transit fare discounts 15;

•

Implementing transit integration strategies 16; and

•

Anticipating shared mobility platforms, car-to-car communications, and
automated vehicle technologies. 17

SCAG (Apr. 2016) 2016 RTP /SCS, p. 69, 75-115, http://scagrtpscs.net/Documents/2016/final/f2016RTPSCS.pdf.
Id., p. 8, 15, 153, 166.
13 Id., p. 116-124; see also SCAG 2012 RTP /SCS, supra fn. 38, p. 77-86.
14 SCAG 2012 RTP /SCS, supra fn. 38, p. 77; see also SCAG 2016 RTP /SCS, supra fn. 41, p. 115.
15 SCAG 2012 RTP /SCS, supra fn. 38, Tbls. 4.3 - 4.7; see also SCAG 2016 RTP /SCS, supra fn. 41, p. 75-114.
16 Id.
n Id.

12
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GHG Emissions Goals 18
•

Reduction in emissions resulting from a project through
implementation of project features, project design, or other
measures, such as those described in Appendix F of the State
CEQA Guidelines, 19 such as:
o

Potential measures to reduce wasteful, inefficient and
unnecessary consumption of energy during construction,
operati9n, maintenance and/ or removal. The discussion
should explain why certain measures were incorporated in
the project and why other measures were dismissed.

o

rhe potential siting, orientation, and design to minimize
energy consumption, including transportation energy.

o

The· potential for reducing peak energy demand.

o

Alternate fuels (particularly renewable ones) or energy
systems.

o

Energy conservation which could result from recycling
efforts.

•

Off-site measures to mitigate a project's emissions.

•

Measures that consider incorporation of Best Available Control
Technology (BACT) during design, construction and operation of
projects to minimize GHG emissions, including but not limited to:
o

Use energy and fuel-efficient vehicles and equipment;

o

Deployment

of

zero-

and/ or

near

zero

erruss1on

18 SCAG 2012 RTP /SCS (Mar. 2012) Final PEIR MMRP, p. 6-2-6-14 (including mitigation measures ("MM") AQ3,
BIO/OS3, CUL2, GEO3, GHG15, HM3, LU14, NO1, POP4, PS12, TR23, W9 [stating "U]ocal agencies can and
should comply with the requirements of CEQA to mitigate impacts to [the environmental] as applicable and feasible
... [and] may refer to Appendix G of this PEIR for examples of potential mitigation to consider when appropriate in
reducing environmental impacts of future projects." (Emphasis added)]),
·
http://rtpscs.scag.ca.gov/Documents/peir/2012/final/
Final2012PEIR.pdf; see also id., Final PEIR Appendix G (including MMs AQ1-23, GHG1-8, PS1-104, TR1-83, W1-62),
http://rtpscs.scag.ca.gov/Documents / peir/ 2012/ final/ 2012fPEIR_AppendixG_Example
Measures.pdf; SCAG 2016 RTP /SCS (Mar. 2016) Final PEIR MMRP, p. 11-63 (including MMs AIR-2(b), AIR-4(b),
EN- 2(b), GHG-3(b), HYD-1(b-), HYD-2(b), HYD-8(b), TRA-1(b), TRA-2(b); USS-4(b), USS-6(b)),
http:/ /scagrtpscs.net/Documents/2016/peir/final/2016fPEIR_ExhibitB_MMRP.pdf.
19 CEQA Guidelines, Appendix F-Energy Conservation, http://resources.ca.gov/ceqa/guidelines/Appendix_F.html.
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technologies;
o

Use cement blended with the maximum feasible amount of
flash or other materials that reduce GHG emissions from
cement production;

o

Incorporate design measures to reduce GHG enuss1ons
from solid waste management through encouraging solid
waste recycling and reuse;

o

Incorporate design measures to reduce energy consumption
and increase use of renewable energy;

o

Incorporate design measures to reduce water consumption;

o

Use lighter-colored pavement where feasible;

o

Recycle construction debris to maximum extent feasible;

•

Adopting employer trip reduction measures to reduce employee
trips such as vanpool and carpool programs, providing end-of-trip
facilities, and telecommuting programs.

•

Designate a percentage of parking spaces for ride-sharing vehicles
or high-occupancy vehicles, and provide adequate passenger
loading and unloading for those vehicles;

•

Land use siting and design measures that reduce GHG emissions,
including:
o

Measures that increase vehicle efficiency, encourage use of
zero and low emissions vehicles, or reduce the carbon
content of fuels, including constructing or encouraging
construction of electric vehicle charging stations or
neighborhood electric vehicle networks, or charging for
electric bicycles; and

o

Measures to reduce GHG emissions from solid waste
management through encouraging solid waste recycling and
reuse.
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Hydrology & Water Quality Goals
•

Incorporate measures consistent in a manner that conforms to the
standards set by regulatory agencies responsible for regulating
water quality/ supply requirements, such as:
o

Reduce exterior consumptive uses of water in public areas,
and should promote reductions in private homes and
businesses, by shifting to drought-tolerant native landscape
plantings(xeriscaping), using weather-based irrigation
systems, educating other public agencies about water use,
and installing related water pricing incentives.

o

Promote the availability of drought-resistant landscaping
options and provide information on where these can be
purchased. Use of reclaimed water especially in median
landscaping and hillside landscaping can and should )be
implemented where feasible.

o

Implement water conservation best practices such as lowflow toilets, water-efficient clothes washers, water system
audits, and leak detection and repair.

o

Ensure that projects requiring continual dewatering facilities
implement monitoring systems and long-term administrative
procedures to ensure proper water management that
prevents degrading of surface water and minimizes, to the
greatest extent possible, adverse impacts on groundwater for
the life of the project. Comply with appropriate building
codes and standard practices including the Uniform Building
Code.

o

Maximize, where practical and feasible, permeable surface
area in existing urbanized areas to protect water quality,
.reduce flooding, allow for groundwater recharge, and
preserve wildlife habitat. Minimized new impervious
surfaces to the greatest extent possible, including the use of
in-lieu fees and off-site mitigation.

o

Avoid designs that require continual dewatering where
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feasible.
o

•

Where feasible, do not site transportation facilities in
groundwater recharge areas, to prevent conversion of those
areas to impervious· surface.

Incorporate measures consistent in a manner that conforms to the
standards set by regulatory agencies responsible for regulating and
enforcing water quality and waste discharge requirements, such as:
o

Complete, and have approved, a Stormwater Pollution
Prevention Plan ("SWPPP") before initiation of
construction.

o

Implement Best Management Practices to reduce the peak
stormwater runoff from the project site to the maximum
extent practicable.

o

Comply with the Caltrans stormwater discharge permit as
applicable; and identify and implement Best Management
Practices to manage site erosion, wash water ~off, and
spill control.

o

Complete, and have approved, a Standard Urban
Stormwater Management Plan, prior to occupancy of
residential or commercial structures.

o

Ensure adequate capacity of the surrounding stormwater
system to support stormwater runoff from new or
rehabilitated structures or buildings.

o

Prior to construction within an area subject to Section 404
of the Clean Water Act, obtain all required permit approvals
and certifications for construction within the vicinity of a
watercourse (e.g., Army Corps § 404 permit, Regional
Waterboard § 401 permit, Fish & Wildlife§ 401 permit).

o

Where feasible, restore or expand riparian areas such that
there is no net loss of impervious surface as a result of the
project.

o

Install structural water quality control features, such as
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drainage channels, detention basins, oil and grease traps,
filter systems, and vegetated buffers to prevent pollution of
adjacent water resources by polluted runoff where required
by applicable urban stormwater runoff discharge permits,
on new facilities.
o

Provide structural stormwater runoff treatment consistent
with the applicable urban stormwater runoff permit where
Caltrans is the operator, the statewide permit applies.

o

Provide operational best management practices for street
cleaning, litter control, and catch basin cleaning are
implemented to prevent water quality degradation in
compliance with applicable stormwater runoff discharge
permits; and ensure treatme~t c9ntrols are in place as early
as possible, such as during the acquisition process for
rights-of-way, not just_ later during the facilities design and
construction phase.

o

Comply with applicable municipal separate storm sewer
system discharge permits as well as Caltrans' stormwater
discharge permit including long-term sediment control and
drainage of roadway runoff.

o

Incorporate as appropriate treatment and control features
such as detention basins, infiltration strips, and porous
paving, other features to control surface runoff and
facilitate groundwater recharge into the design of new
transportation projects early on in the process to ensure that
adequate acreage and elevation contours are provided
during the right-of-way acquisition process.

o

Design projects to maintain volume of runoff, where any
downstream receiving water body has not been designed
and maintained to accommodate the increase in flow
velocity, rate, and volume without impacting the water's
beneficial uses. Pre-project flow velocities, rates, volumes
must not be exceeded. This: applies not only to increases in
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stormwater runoff from the project site, but also to
hydrologic changes induced by flood plain encroachment.
Projects should not cause or contribute to conditions that
degrade the physical integrity or ecological function of any
downstream receiving waters.

•

o

Provide culverts and facilities that do not increase the flow
velocity, rate, or volume and/ or acquiring sufficient storm
drain easements that accommodate an appropriately
vegetated earthen drainage channel.

o

Upgrade stormwater drainage facilities to accommodate any
increased runoff volumes. These upgrades may include the
construction of detention basins or structures that will delay
peak flows and reduce flow velocities, including expansion
and restoration of wetlands and riparian buffer areas.
System designs shall be completed to eliminate increases in
peak flow rates from current levels.

o

Encourage Low Impact Development ("LID") and
incorporation of natural spaces that reduce, treat, infiltrate
and manage stormwater runoff flows in all new
developments, where practical and feasible.

Incorporate measures consistent with the provisions of the
Groundwater Management Act and implementing regulations,
such as:
0

For projects requiring continual dewatering facilities,
implement monitoring systems and long-term administrative
procedures to ensure proper water management that
prevents degrading of surface water and minimizes, to the
greatest extent possible, adverse impacts on groundwater for
the life of the project, Construction designs shall comply
with appropriate building codes and standard practices
including the Uniform Building Code.

o

Maximize, where practical and feasible, permeable surfac~
area in existing urbanized areas to protect water quality,
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reduce flooding, allow for groundwater recharge, and
preserve wildlife habitat. Minimize to the greatest extent
possible, new impervious surfaces, including the use of inlieu fees and off-site mitigation.

•

o

Avoid designs that require continual dewatering where
feasible.

o

Avoid construction and siting on groundwater recharge
areas, to prevent conve~sion of those areas to impervious
surface.

o

Reduce hardscape to the extent feasible to facilitate
groundwater rech~ge as appropriate.

Incorporate mitigation mea_sures to ensure compliance with all
federal, state, and local floodp~ain regulations, consistent with the
provisions of the National Flood Insurance Program, such as:
o

Comply with .Executive Order 11988 on Floodplain
Management, which requires avoidance of incompatible
floodplain development, restoration and preservation of the
natural and beneficial.floodplain values, and maintenance of
consistency with the standards and criteria of the National
Flood Insurance Program.

o

Ensure that all roadbeds for new highway and rail facilities
be elevated at least one foot above the 100-year base flood
elevation. Since allµvial fan flooding is not often identified
on FEMA flood maps, the risk of alluvial fan flooding
should be evaluated and projects should be sited to avoid
alluvial fan flooding. Delineation of floodplains and alluvial
fan boundaries should attempt to account for future
hydrologic changes caused by global climate change.
Transportation, Traffic, and Safety

•

Institute teleconferencing, telecommute and/ or flexible work hour
programs to reduce unnecessary employee transportation.

•

Create a ride-sharing program by designating a certain percentage
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of parking spaces for ride sharing vehicles, designating adequate
passenger loading and unloading for ride sharing vehicles, and
providing a web site or message board for coordinating rides.
•

Provide a vanpool for employees.

•

Provide a Transportation Demand Management (TDM) plan
containing strategies to reduce on-site parking demand and single
occupancy vehicle travel. The TDM shall include strategies to
increase bicycle, pedestrian, transit, and carpools/vanpool use,
including:
o

Inclusion of additional bicycle parking, shower, and locker
facilities that exceed the requirement.

o

Direct transit sales or subsidized transit passes.

o

Guaranteed ride home program.

o

Pre-tax commuter benefits (checks).

o

On-site car~sharing program (such as City Car Share, Zip
Car, etc.).

o

On-site carpooling program.

o

Distribution of information
transportation options.

o

Parking spaces sold/leased separately.

o

Parking management strategies; including attendant/valet
parking and shared parking spaces.

concerrung

alternative

•

Promote ride sharing programs e.g., by designating a certain
percentage of parking spaces for high-occupancy vehicles,
providing larger parking spaces to accommodate vans used for ridesharing, and designating adequate passenger loading and unloading
and waiting areas.

•

Encourage the use of public transit systems by enhancing safety
and cleanliness on vehicles and in and around stations, providing
shuttle service to public transit, offering public transit incentives
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and providing public education and publicity about public
transportation services.
•

Build or fund a major transit stop within or near transit
development upon consultation with applicable CTCs.

•

Work with the school districts to improve pedestrian and bike
access to schools and to restore or expand school bus service using
lower-emitting vehicles.

•

Purchase, or create incentives for purchasing, low or zero-emission
vehicles.

•

Provide the necessary facilities and infrastructure to encourage the
use of low or zero-emission vehicles.

· •·

Promote ride sharing programs, if determined feasible and
applicable by the Lead Agency, including:

•

o

Designate a certain percentage of parking spaces for ridesharing vehicles.

o

Designate adequate passenger loading, unloading, and
waiting areas for ride-sharing vehicles.

o

Provide a web site or message board for coordinating shared
rides.

o

Encourage private, for-profit community car-sharing,
including parking spaces for car share vehicles at convenient
locations accessible by public transit.

o

Hire or designate a rideshare coordinator to develop and
implement ridesharing programs.

Support voluntary, employer-based trip reduction programs, if
determined feasible and applicable by the Lead Agency, including:
o

Provide assistance to regional and local ridesharing
organizati.ons.

o

Advocate for legislation to maintain and expand incentives
for employer ridesharing programs.
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o

Require the development of Transportation Management
Associations for large employers and commercial/ industrial
complexes.

o

Provide public recognition of effective programs through
awards, top ten lists, and other mechanisms.

a

•

Implement
"guaranteed ride home" program for those who
commute by public transit, ridesharing, or other modes of
transportation, and encourag~ employers to subscribe to or support
the program.

•

Encourage and utilize:_ shuttles to serve neighborhoods, employment
centers and major destinations.

•

Create a free or low-cost _loqtl area shuttle system that includes a
fixed route to popular tourist destinations or shopping and business
centers.

•

Work with existing· shuttle service providers to coordinate their
services.

•

Facilitate employment opportunities that minimize the need for
private vehicle trips, such as encourage telecommuting options with
new and existing employers, through project review and incentives,
as appropriate.

•

Organize events and workshops to promote GHG-reducing
activities.

•

Implement a Parking Management Program to discourage private
vehicle use, including:
o
o

o

Encouraging carpools and vanpools with preferential
parking and a reduced parking fee.
Institute a parking cash-out program or establish a parking
fee for all single-occupant vehicles.
Utilities & Service Systems

Integrate green building ~easures consistent with CALGreen (Title
24, part 11), U.S. Green Building Council's Leadership in Energy
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o

Integrate reuse and recycling into residential industrial,
institutional and commercial projects.

o

Provide recycling opportunities for residents, the public, and
tenant" businesses.

o

Provide education and publicity about reducing waste and
available recycling services.

o

Implement or expand city or county-wide recycling and
composting programs for residents and businesses. This
could include extending the types of recycling services
offered (e.g., to include food and green waste recycling) and
providing public education and publicity about recycling
se.rv1ces.

There is no evidence in the IS /MND that mentions or demonstrates consistency with
the above listed measures and strategies of the SCAG RTP /SCS Plan. Thus, the
IS/MND fails to demonstrate that the Project is consistent with that Plan or CARB's
Scoping Plan. The only thing the IS /MND actually does is claim consistency with
cherry-picked broad goals and policies of those plans-not any specific project
applicable goals.
Furthermore, there is no evidence that the IS/MND accounted for the Project's
cumulative GHG impacts by analyzing the Project's GHG emissions together with
"the effects of past projects, the effects of other current projects, and the effects of
probable future projects." CEQA Guidelines§ 15065(a)(3). An EIR must discuss
cumulative impacts when they are significant and the project's incremental
contribution is "cumulatively considerable." CEQA Guidelines §15130(a). A project's
incremental contribution is cumulatively considerable if the incremental effects of the
project are significant "when viewed in connection with the effects of past projects,
the effects of other current projects, and the effects of probable future projects."
CEQA Guidelines§ 15065(a)(3). The IS/MND needs to conduct a cumulative GHG
impacts analysis, and if there is a potentially significant impact, impose adequate and
all feasible measures.
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3.

The IS/MND Fails to Support Findings on Hazards and Hazardous
Materials with Substantial Evidence.

CEQA Guidelines, Appendix G Sec. VII (b) specifies that a potentially significant
impact should be found where it is reasonably foreseeable that a hazard to the public
might be created due to release of hazardous materials into the environment. The
IS/MND discloses that the Coca-Cola Bottling Company site which adjoins the
Project site to the southeast at 5335 Walker Street is listed on Geotraccker as a
completed cleanup site. (IS/MND, 4.9.3.)
Elevated levels of hydrocarbons were found from four USTs which were removed
from the property between 1992 and 1996. As a result of the removal of the USTs,
the IS/MND concludes that the Project site is "not anticipated" to be impacted from
those USTs. However, it is well known that hydrocarbons from USTs can migrate
laterally and cause adverse health ef~ect~ at adjoining sites. The IS/MND has not
provided any evidence that any site assessments or characterizations of the Project site
or adjoining site ruled out migration to the Project site.
The Project site was also used for agriculture until the mid-1970s, and although the
site was since cleared and graded for construction, the IS/l\1ND provides no evidence
that rules out possible soil contamination from the use of pesticides.
The IS/MND needs to include a significant impact finding and a Phase I and II ESA
with soil and groundwater sampling to rule out any possible significant environmental
impacts and mitigation measur~s that may be needed to address this hazard. This also
constitutes deferred mitigation under the CEQA Guidelines.

4.

The IS/ MND Transportation Anafysis is Not Supported !?JI Substantial
Evidence and a Significant Transportation Impact is Indicated Without a'!Y
Mitigation

Mr. Marshall made the following findings in his review of the IS/l\1ND's
transportation analysis, indicating that it has failed to support its conclusion of a less
than significant impact relating to transportation (vehicle miles traveled) under CEQA
Guidelines sec. 15064.3:
1)

The MND documents that the average Home-Based-Work VMT
per employee for the transportation analysis zone (TAZ) where
the proposed clinic would be located is too high to meet the 15%
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reduction screening threshold relative to the regional average
established by the Office of Policy and Research;
2)

The reductions taken from the TAZ average in the NlND are
invalid. Therefore, the estimated HBW VMT per employee is
unmitigated and remains at the TAZ 3441 average of 11.5 It is
above the regional threshold of 10.3 and the proposed clinic
would result in a greater than significant VMT impact;

3)

The NlND mispresents the proposed clinic as augmenting _an
existing VA clinic in Oxnard. Instead, it would replace it and the
Oxnard clinic, and the proposed Ventura clinic would be much
larger than the Oxnard clinic - suggesting it is intended to draw
from a much larger geographic area;

4)

The MND should not have just asserted "a net reduction in
VMT" for patients, but instead have included data on a) the
expected geographic patient distribution of the proposed clinic,
and b) estimated VMT change for this population· relative to their
current clinics. The MND fails to adequately disclose the patient
VMT impacts and does not prove that they are not significant;

5)

The proposed clinic has an excess of somewhere between 84 and
169 parking spaces which further undermines the MND's
contention that there would be no significant VMT impacts; and

6)

Unlike the Oxnard and Santa Barbara VA clinics referenced in the
MND, the proposed Ventura clinic has no bus access. Access to
transit would be valuable to employees and especially to patients.
It could have a significant impact on VMT. These benefits are not
present at the proposed clinic site.

We refer the City to Mr. Marshall comments in full attached hereto as Ex. A. To
summarize his findings however, they clearly indicate that the City has not
demonstrated with substantial evidence that there are no substantial transportation
impacts. The IS /NlND admits that there would be a signifcaint transportation impact,
but for the application of three VMT reduction strategies which Mr. Marshall has
conclusively demonstrated are "invalid" or "misapplied" and do not_ actually
demonstrate any VMT reduction due to the Project's typicality. (Ex. A, 2-6.)
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Furthermore, the one meaningful VMT reduction strategy for a project of this type
would be close access to a major transit stop. The Project did not qualify to "screenout" its VMT analysis because the site is located ¾ mile from the nearest bus stop
which may or may not have 15 minute headways to qualify as a major transit stop
under the CEQA Guidelines. The City needs to seriously consider coordinating with
Caltrans and the Ventura County Transportation Commission to provide a bus route
with sufficient service that is easily accessible to patients and employees. Mr. Marshall
noted that the current Oxnard VA Clinic, which this Project will replace, provides a
bus stop directly in front of the facility. Many veterans and future employees will no
doubt rely upon transit to reach this destination and may not be able to do so without
an accessible bus route. The City currently relies upon an excessive amount of parking
and private aut'omobiles to serve the needs of its employees and patients which will
promote even further increased VMT impacts.

a

At minimum, the IS/MND needs to be revised and recirculated as an EIR to reflect
the significant and unmitigated transportation impacts this Project will cause.

IL

THE PROJECT VIOLATES THE STATE PLANNING AND
ZONING LAW AS WELL AS THE CITY'S GENERAL PLAN
A.

Background Regarding the State Planning and Zoning Law

Ari EIR must identify, fully analyze and mitigate any inconsistencies between a
proposed project and the general, specific, regional, and other plans that apply to the
project. CEQA Guidelines§ 15125(d); Pfeiffer v. City ofSunnyvale City Council (2011)
200 Cal.App.4th 1552, 1566; Friends of the Eel River v. Sonoma County Water Agenry
(2003) 108 Cal.App.4th 859, 881. There does not need to be a direct conflict to
trigger this requirement; even if a project is "incompatible" with the "goals and
policies" of a land use plan, the EIR must assess the divergence between the project
and the plan, and mitigate any adverse effects of the inconsistencies. Napa Citizens for
Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 378-79;
see also Pocket Protectors v. City ofSacramento (2004) 124 Cal.App.4th 903 (holding under
CEQA that a significant impact exists where project conflicts with local land use
policies); Friends of "B "Street v. City ofHayward (1980) 106 Cal.App.3d 988, 998 (held
county development and infrastructure improvements must be consistent with
adopted general plans) (citing Gov. Code 65302).
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B.

The IS/MND is Inconsistent with the City's General Plan Noise
Element

CEQA requires that an environmental document determine if a project would result
in "[e]xposure of persons to or generation of noise levels in excess of standards
established in the local general plan or noise ordinance, or applicable standards of
other agencies." (CEQA Guidelines Appdx. G.)
The Project has the potential to generate excessive noise levels during the
construction phase which could aff~ct nearby sensitive receptors at residential sites.
The IS/MND discloses that there are nearby sensitive receptors to the Project site
which include residences only 100 feet north of the Project site. (IS/MND, p. 4.13-7.)
The City of Ventura General Plan - Noise Element establishes noise standards for
acceptable conditions which ate laid out in the IS /MND noise analysis. 20 Any noise
levels over 70 dBA are considere~ n9rmally and clearly unacceptable for residential
land uses.
·
The IS /MND admits that noise levels from heavy constructions vehicles will reach 90
dBA at SO feet from the vehicles, and the Project will generate hundreds of trips from
workers and vendors vehicles. (IS/MND, p 4.13-7.) However, the IS/MND
concludes that construction-related noise levels would not have the potential to cause
a significant impact because construction would take place during permitted hours
and some of the noise may be masked by local traffic. This claim is unsubstantiated
and not supported by substantial evidence. Approval of the Project would violate the
State Planning and Zoning Law as well as CEQA.
III.

CONCLUSION

Commenters request that the City revise and recirculate the Project's IS/MND
and/ or prepare an environmental impact report which addresses the aforementioned
concerns. If the City has any questions or concerns, feel free to contact my Office.
Sincerely,
Mitchell M. Tsai
Attorneys for Southwest Regional Council of Carpenters

°City of Ventura General Plan -

2

Noise Element, IS/MND p. 4.13-3.
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Attachments
Smart Mobility Nov. 17, 2020 C?mments on the Ventura Veterans Affairs
Community-Based Outpatient Clinic and resume of Normal L. Marshall (Ex. A).

\2A.

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 4, 2021 4:10 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure Oby 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Glenda J Jackson

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

V.A. Clinic PROJ-14017

Recommendation

Against Recommendation

1

Written Comments

While I have no actual objection to the project itself, there is a
crucial need for a controlled 4 way stop at Ralston and Glacier.
Having lived in Orchard Lane (across the street from proposed
project) for over 17 years, there have been many near
collisions between oncoming traffic and vehicles trying to turn
left from our complex onto Ralston. Due to the setback of our
exit, it's difficult to see oncoming traffic, which at times exceeds
the posted speed limit. With the completion of this project,
traffic will DOUBLE on this stretch of Ralston and a 4 way stop
is absolutely necessary or someone will get killed. Marked
crosswalks are needed as well.
How did it go from 41,000 sqft to 50,000 sqft. It's always been
stated as 41 ,000 sqft.
October 3, 2019 I Press Releases
Today, Congresswoman Julia Brownley (D-Westlake Viollage)
announcement that U.S. Department of Veterans Affairs (VA)
has awarded a lease for a new 41,000-sq.ft. CBOC in Ventura
County at 5250 Ralston. (excerpted)
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Tracy Oehler
noreply@cityofventura.ca.gov
Monday, January 11, 2021 2:03 PM
City Clerk
.
-EXT- Online Form Submittal: Public Comment Form

From:

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live.Meeting to be considered part of thf! record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting.Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3: 30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date i Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Joseph P Richardson

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

item 12

Recommendation

Support Recommendation

Written Comments

see attached file
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City Council 1/11/2021
Ventura County has approx. 40,000 veterans who have until recently had limited access to medical
needs and minimal psychological counseling needs met by the VA, instead having to travel into Los
Angeles to the WLA or Sepuveda facilities. More than 5 years ago the Federal Government recognized
the need for and funded a VA clinic in Ventura to meet t hose needs. That clinic should have been in
service for at least two years now but has been blocked by silly legal actions proffered from
organizations or businesses that felt left out.
Approx. 5 years ago the then Ventura City Council voted to support a project for Veterans housing to an
organization the local veterans provided information showing the group was not supported by the local
community and had not provided 'proof' of ability to perform, and as we are all aware " HAS NOT
PERFORMED YET" and shows no means to ever be able to do so.
It was finally agreed that the Ventura County VA CBOC would be built in the City of Ventura at the
location noted on Ralston Street and many were aware that equipment and security were on sight and
work started indicating FINALLY that we would get the local care promised years ago.
But once again, a group appears, and attempts to delay or stop this project from proceeding in a timely
fashion. The complaint is based on absolutely foolish positions about noise and air pollution, issues that
should and would not need any more mitigation for a medical clinic facility than what has been agreed
to previously.
Therefore I am asking that the City Council approve the denial of appeal forthwith .
Thank You
Joseph Richardson
Veterans of Ventura County

1/entura Ca.

Founding member and current Sec. Vietnam

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11 , 2021 2:20 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent: ·
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting..However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to 9/ty Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:·
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting _to. b_e considered part of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
·Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Jonathan

Address

Duran

Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

12A

Recommendation

Against Recommendation

Written Comments

Field not completed.
1

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 3:11 .PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
,
· ·.,. ·
· •··
Providing your name/contact information is optional to participate in a Public
:Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the recqrd. ·.City Council - by 4 ,pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Me~ting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure _O by 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
·
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on MeetingDate
Name

Daniel Cervantes

Address

✓entura

Ca 93004

Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

C12

Recommendation

Against Recommendation

Written Comments

I'm a union carpenter
1

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 3:45 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to.be considered part of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
·
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure Oby 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11:30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Armando Delgado

Address

Field not completed.

Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021 ·

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

12 A

Recommendation

Against Recommendation

Written Comments

Field not completed.
1

AGENDA ITEM 138
RECEIVE UPDATE ON MATRIX REPORT
IMPLEMENTATION

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 3:55 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms· submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the record. City Councfl - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure Oby 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Commfttee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Tarah Brown Gilson

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

138

Recommendation

Field not completed.

1

Written Comments

I agree with allowing more projects to be approved
administratively rather than requiring formal design review, but
this should be limited to things like minor facade renovations.
Reasonable requirements such as DRC / HPC review are not
the real problem here. As an architect who deals with these
regulations and a homeowner in the City, one of the biggest
challenges is zoning regulations that don't make sense. For
instance, my house is on Park Row Ave in what is technically
the Downtown Specific Plan. So my single family house and all
the others on my side of the street are existing nonconforming.
Allowable building types of duplex/triplex/quadplex and
rowhouse on a 50'wide x 138' deep lot with no alley make
absolutely no sense. No wonder so many people are asking for
warrants and exceptions. What really needs to happen is an
overhaul of the zoning regulations so they make sense and
have clarity.

Upload Files

Field not completed.

Email not displaying correctly? View it in your browser.

CAUTION: This email originated from outside the City of Ventura. Exercise caution
when opening attachments or clicking links, especially from unknown senders.

2

AGENDA ITEM 13C
EMERGENCY STREAMLINING ORDINANCE
STATUS REPORT

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 11:16 AM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.

Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Liv~ Meeting to be considered part of the record. City Council - by 4 pm
on Meeting Da.te I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3:30 on Meeting Date I Mobile Home Rent
Review Board by 11:30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
Committee Meetings by 2 p.m . on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Robert Guthrie

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

13C

Recommendation

Against Recommendation

Written Comments

Field not completed.
1
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To: City Council
Re: Proposal to Extend the Emergency Hearing Ordinance and Draft a Permanent Version
Agenda Item 13C (with specific reference to pages 7-9)

I have the following thoughts regarding the above proposal/s;

a.

The outlined framework for a permanent ordinance on page 7 should be given scrutiny by multiple
bodies including the public before any work on a draft begins. Once a draft is prepared, it will most
likely "lock in" the basis for the final document. I for one would like to have time to review the
Matrix report to see its full context.

b.

The permanent proposal represents a very significant change that will have long reaching impacts
to the City of Ventura. The goal of making the project approval process more efficient is an
excellent one provided it d<?e~~'t result in an inferior product. The proposal will concentrate
approval authority in a few· a~d in some cases a single person while potentially reducing the
utilization of the expertise of the committees in arriving at the final product. In my opinion, very
careful consideratio·n should be given to how the new process will work before any decision to
change is made.

c.

If you have not listened to the presentation by Staff to the HPC and the DRC on the emergency
ordinance, doing so may be very informative. The HPC presentation is only about 35 minutes and
the DRC version about an hour. Both meetings occurred on December 2. My takeaway from these
meetings was that there is support for making the process more efficient, but that there are a
number of significant issues with the proposal that need to be thought out and discussed in detail.

d.

The Emergency Ordinance was to help with issues associated with Covid 19. I believe a third option
would be to let it expire as originally planned. Expedited approval of multi-unit apartment buildings
was not the purported intent.

Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 2:34 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject:

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
during a Live Meeting to be considered part of the record. City Council - by 4 pm
on Meeting Date I Water Commission - by 3 pm on Meeting Date I Administrative
Hearings by 4 pm on Meeting Date I Design Review Committee by 4 pm on
Meeting Date I Historic Preservation Committee by 2 pm on Meeting Date I
Planning Commission by 4 pm on Meeting Date I Parks and Recreation
Commission by 2 pm on Meeting Date I Downtown Parking Advisory Committee by
1 pm on Meeting Date I Measure O by 3: 30 on Meeting Date I Mobile Home Rent
Review Board by 11: 30 am on Meeting Date I Development Strategy Committee
(Council Committee) by Noon on Meeting Date I Finance, Audit and Budget Council
· Committee Meetings by 2 p.m. on Meeting Date I Safe, Clean and Homeless
Committee by 2 pm on Meeting Date I Appointments Recommendation Committee
two hours prior to the time listed on Meeting Date
Name

Eileen Shaw

Address
Phone Number
Email Address
Select Legislative Body

City Council

Meeting Date

1/11/2021

Select a Topic:

Agenda Item Number/Topic

Agenda Item Number/Topic

13 C

Recommendation

Against Recommendation

1 .

Written Comments

Please consider proposing a motion for the postponement of
Agenda Item 13 C until more consideration and understanding
by the new Council members can take place. The Emergency
Streamlining Ordinance is an important issue and will affect the
development of our city for many years to come.
The Development Department effort is greatly appreciat~d by
concerned citizens but there is additional work needed before
the Ordinance can be made permanent.
Asking a new City Council member to absorb the concepts and
all of the information contained in the Emergency
"Streamlining" Ordinance, the Matrix Report, and the DTSP as
well as understand the inner workings of the Planning
Commission, Design Review Committee, Administrative
Hearing Officer, Historic Preservation Committee and the
appeal process to vote knowledgeably is not reasonable or fair.
Giving 1 person the power to direct and approve projects sets a
dangerous precedent and more work is needed on this
Ordinance before it becomes permanent.
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Tracy Oehler
From:

Sent:
To:

Subject:

Carol Spector
Monday, January 11, 2021 3:30 PM
City Clerk
-EXT- Council meeting 1/ 11 /2020

This is regarding Agenda item 13c

As.the agenda for the City Council meeting was just announced, there was very little time to
process all that is on that agenda. As Livable Ventura leaders, we like to be able to inform our
members as to what is being discussed and decided, and gather their input. Because agenda item
13c is so momentous~ we're hoping that some of you will vote to postpone making a decision on
this item until more input from the public can be received by you and you've had time to delve
into this issue more fully. ·
At the HPC and DRC meetings in December, members raised many concerns about the
Emergency Stream:lining measure passed in May 2020. Objections were raised about the lack of
oversight, fairness and consistency, recommendations having validity, lack of specific building
standards, communication among various councils and committees, and fewer areas for public
participation; for example.
As the Matrix doesn't spell out specific standards for many areas, it appears that granting
approval authority to possibly one person or even one committee is a very slippery slope on which
to operate.
As Monday's agenda is so jam packed with items, the report on this very important and long
lasting measure may be acceptedwithout proper consideration and input. Please consider asking
for a postponement of any decisions on this issue until more time and input is supplied.

Sent from my iPhone

CAUTION: This email originated from outside the City of Ventura. Exercise caution when
opening attachments or clicking links, especially from unknown senders.
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Tracy Oehler
From:

noreply@cityofventura.ca.gov
Monday, January 11, 2021 4:00 PM
City Clerk
-EXT- Online Form Submittal: Public Comment Form

Sent:
To:

Subject: ·

Public Comment Form
Disclosure:
Providing your name/contact information is optional to participate in a Public
Meeting. However by providing, it will allow staff to follow-up with you on your item.
All emails submitted to City Council are Public Records. Copies of forms submitted
are posted online, with name and contact information redacted. You may only
submit one comment form per agenda Item.
Submission Deadlines:
Submit by hour listed below on Meeting Date OR before Agenda Item Concludes
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Written Comments

Please extend the emergency streamlining ordinance, so that
more careful consideration can be given to the content of the
final ordinance. If possible, please allow more time for City
Council and the public to understand and comment on the
framework, as it was not available to us until the agenda for
this Council meeting was posted. Even a few weeks would be
helpful. It is not fair to ask a new City Council to prematurely
approve the framework for this permanent ordinance, and if the
emergency ordinance is extended there will be plenty of time.
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